#1618 1/17/84
Memorandum 84-1

Subject: Study L-618 - Uniform Transfers to Minors Act

At the last meeting, the Commission determined to recommend the
Uniform Transfers to Minors Act for enactment in 1984, Because of the
bill deadline, we have had to have a draft of the recommended legisla-
tion prepared before the Commission has had a chance to review the
details of the recommended legislation. We can amend the bill after its
introduction to conform to the Commission's decisions.

The following materials are attached:

(1) & staff draft of the preliminary portiom of the Recommendation
Relating to the Uniform Transfers to Minors Act (yellow pages).

{2) Draft of Recommended Legislation (white)

(3) Draft of inserts to be inserted where indicated in the Draft of
Recommended Legislation {pink).

The preliminary portion of the recommendation outlines the changes
the new Uniform Transfers teo Minors Act would make in existing Califor-
nia law, You should read this material to become familiar with the
changes. The following changes are noted for your special attention:

(1) Transferor as custodian (see pages 13-15 of preliminary portion

of recommendation). The provisions of the new Act are a clear improve-
ment in existing law.

(2) Age requirement for custodian (see pages 16-17 of preliminary

portion of recommendation). A custodian must be 21 {rather than 18 as
under existing law), unless the custodian is the transferor. There is
no minimum age for a transferor-custodian, the only requirement being
that the tramsferor have the capacity to make the transfer.

(3) Care of custodian property (see pages 17-19 of preliminary

portion of recommendation). The new Act provides a somewhat stricter
standard of care rule for the custodian. It does mot include the
special provision of existing California law limiting the custodian's
liability for losses to the custodial property if the custodian is not
compensated for his services. The staff believes that this is an essen-
tial part of the new Act and that uniformity among the states is very
important. Accordingly, we recommend that the provision of the new Act

be adopted.



The existing standard under California law for a guardian or conser-

vator is stated in Probate Code Section 2401 as follows:

2401, <{a) The guardian or conservator, or limited conservator
to the extent specifically and expressly provided in the appointing
court's order, has the management and control of the estate and, in
managing and controlling the estate, shall use ordinary care and
diligence. What constitutes use of ordinary care and diligence is
determined by all the circumstances of the particular estate.

{b) The guardian or conservator:

(1) Shall exercise a power to the extent that ordinmary care
and diligence requires that the power be exercised.

{2) Shall not exercise a power to the extent that ordinary
care and dilipence requires that the power not be exercised.

Section 2101 of the Probate Code provides:

2101. The relationship of guardian and ward and conservator
and conservatee is confidential and is subject to the law relating
to trusts.

The Comment to Section 2401 reads:

Legislative Committee Comment—Assembly
1979 Addition

Section 2401 supplements the provision of Section 2101 that
the relationship of guardian and ward and conservator and conser-
vatee is subjeet to the law relating to trusts. The standard stated
in subdivision (a3 of Sectlion 2401 is consistent with trust prinei-
ples but recognizes specifically that what is ordinary care and dili-
gence varies with the circumstances of each case. See Civil Code §
2959 (duty of trustee to use at least ordinary care and diligence in
the execution of the trust). In determining what censtitutes ordi-
nary care and diligence a professional guardian or conservator
(such as a trust company or the trust department of a bank) will
Lo held to o greater standard of care based on its presumed exper-
tize than a lay guardian or conservator. Cf., Estate of Beach, 15
Cal3¢ 623, 542 P.2d 994, 125 CalRptr. 570 (1975) (executor).
Section 2401 applies to all powers and duties of the guardian or
conservator, whether or not prior court authovization is required.
Hut see Section 2103 {(effect of court authorization or approval).

The duty of management and control stated in subdivision (a)
requires that the conservator act diligently in marshaling, taking
possession of, and making an inventory of the conservatee's assets.
This obligation is imposed on the conservator whether or not the
court makes an order under Section 1873 authorizing the conscrva-
tee to enter inte certain kinds of transactions. As to community
property, see Section 3051,

Suhdivision (b) of Section 2401 makes clear that ordinary
care and diligence may require that the guardian or conservator
exercise a power. For example, the guardian or censervator may
fail to exercise ordinary care and diligence under the circum-
stances of the particular estate if the guardian or conservator fails
to secure insurance to cover the risk of loss of property of the es-
tate. At the same time, subdivision (b} also makes clear that the



exlent to which a power should e exercised is limited to what ia
required by the exc¢rvize of ordinary care and diligence under all
the eircumstances. Thus, for example, in purchasing insurance
covering the estate property, the guardian or conservator should
not purchase an amount in excess of the amount that would be
pucrchased using ordinary care and diligenre in the management
and control of the estate. See also the discuszion in the Comment
to Section 2451 (collection of debisg).

Section 2401 supersedes the portion of the first sentenee of
former Section 1502 which required every guardian of an estate to
‘manage it frugally and without waste.

(4) Liability to third persons (see pages 22-23 of the preliminary

portion of recommendation). The new Act would provide a clear statement
concerning the liability of the custodian to third persoms. The stan-
dard of liability may be lower for contracts than under existing law.

{5) Age at which custodianship terminates (see pages 23-24 of the

preliminary portion of recommendation). The new Act would raise the age
when the custodianship terminates from 18 to 21 if the property was
transferred to the custodian by a lifetime outright gift or by an
express provision in a will or trust. The age would remain at 18 if the
property wag transferred to the custodian from an estate or trust {(with-
out express authority in the governing instrument} or from another
source {such as an insurance company, guardianship, P.0.D. account).

The staff believes that is an important and desirable change in existing
law,

(6) Accounting by and determination of liability of custodian (see

pages 24-25 of preliminary portion of recommendation). The staff recom-
mends retention of a special California limitation provision that pre-
cludes a petition for accounting more than "one year after the filing of
a final accounting by the custodian or his legal representative and
delivery of the custodial property to the minor or his estate."

(7) Venue (see page 27 of preliminary pbrtion of recommendation).
The staff proposes to retain the existing California venue provision in
a somewhat liberalized form. The new Act has no venue provision.

(8) Effect on existing custodianships (see page 28 of preliminary

portion of recommendation). The new Act would apply to transfers made
under the California Uniform Gifts to Minors Act prior to the effective
date of the new Act, except insofar as the application impairs constitu-

tionally vested rights or extends the duration of custodianships on
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existence on the effective date of the new Act. The new Act also would
validate any transfer of custodial property made before its effective
date notwithstanding that there was no specific authority in California
law for the coverage of custodial property of that kind or for a trans-—
fer from that source at the time the transfer was made.

We plan to prepare a Comment to each section of the recommended
legislation. These comments will draw heavily on the Uniform Law Com-
missioners' comments. We plan to distribute these comments at the

meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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STAFF DRAFT

RECOMMERDATION
relating to
UNIFORM TRANSFERS TO MINORS ACT

Introduction

The California Law Revision Commission recommends that California
enact the Uniform Transfers to Minors Act.l This new Uniform Act replaces
the Uniform Gifts to Minors Act.2 The Uniform Gifts to Minors Act was
enacted in California in 1959,3 and there have been many amendments and
additions to the Califormia statute since then.

Use of the Uniform Act provides a simple and inexpensive method of
making a gift to a minor and administering the property transferred.5
This is the reason that some versiom of the Uniform Gifts to Minmors Act
has been enacted in every state.6 But many states, like California,
have substantially revised the Uniform Act.? The new Uniform Transfers

to Minors Act is recommended for enactment by all the states to eliminate

1. This new Uniform Act (hereinafter referred to as "UTMA") was approved
and recommended for enactment in all the states by the Naticnal
Conference of Commissioners on Uniform State Laws in July 1983.

2. The original version of Uniform Gifts to Minors Act {(hereinafter
referred to as "UGMA") was adopted by the National Conference of
Commissioners on Uniform State Laws in 1956 and was revised by the
Conference in 1965 and 1966. See Prefatory Note to UTMA.

3. 1959 Cal. Stats. ch. 709.

4. See 1961 Cal. Stats. ch. 613, 1963 Cal. Stats. ch. 2110, 1965 Cal.
Stats. ch. 1616, 1968 Cal. Stats. ch. 478, 1969 Cal. Stats. ch.
1074, 1970 Cal. Stats. ch. 584, 1972 Cal, Stats, chs. 440, 579,

1979 Cal. Stats. ch. 730, 1980 Cal. Stats. ch. 676, 1982 Cal.
Stats. chs. 355, 591.

5. See 1 B. Witkin, Summary of California Law Personal Froperty § 97,
at 1694 (8th ed. 1974), The Uniform Act provides a useful alternative
to a guardianship or a trust, A guardianship is expensive and
court supervised and may not provide sufficient discretion in
investment practices. A trust can provide the necessary flexibility
but usually can be created only at considerable expense. Id.

6. See Prefatery Note to UTMA.

7. Id.



the existing non-uniformity that now exists among the states. Uniformity
in this area is important to avoid counflicts of law when the laws of
more than one state may apply to a transaction or series of transactions.

The essential feature of the existing and new Uniform Act is its
provision for a "custodian" who manages, invests, and uses the property
for the benefit of the minor, "giving the equivalent of a guardian or
trustee without the inconvenience and expense of either."9 The custodian
is governed by a "prudent man" investment rule,10 and the custodian's
power to use the property for the minor's benefit is practically unlim-
ited.ll Persons dealing with the custodian are protected by a provision
eliminating any duty of inquiry.

The transfer to the minor is irrevocable and conveys an indefeasibly
vested legal title to the minor, subject to the custodianship.13 The
custodianship terminates under existing California law when the minor
reaches 18 years of age.l4 At that time the custodian must deliver the
remaining custodial property to the minor.15 If the minor dies before

that time, the custodian must deliver the property to the minor's estate.

8. Id. The Uniform law Commissioners have designated the Uniform

. Transfers to Minors Act as one of four Uniform Acts chosen for
targets for enactment in all states in the 1984, 1985, and 1986
state legislative sessions. Uniform lLaw Commissioners, Uniform
Activities (December 1983). Section 2 of the UTMA is a provision
not found in the existing California statute which "attempts to
resolve uncertainties and conflicts-of-laws questions that have
frequently arisen because of the present non—-uniformity of UGHMA in
the various states and which may continue to arise during the
transition from UGMA to this Act.' Comment to UTMA § 2.

9. 3 B. Witkin, Summary of California Law Personal Property § 99 at
1695 (8th ed. 1973). See discussion, infra, under "Care of Custodial
Property," "Powers of Custodian,” and “Use of Custodial Property."”

10. See discussion, infra, under "Care of Custodial Property."
11. See discussion, infra, under "Use of Custodial Property."

12. See discussion, infra, under "Protection of Third Person From
Liability."

13. Civil Code § 1157; UTMA § 11(b).
14. See discussion, infra, under "Age at Which Custodianship Terminates."

15. Civil Code § 1158(d). The comparable provision of the UIMA is UTMA
§ 20.

16. 1Id.



Analysis of Uniform Transfers of Minois Act

The new Uniform Transfers to Minors Act restates and rearranges the
eariier Uniform Gifts to Minors Act to improve its clarity while also
expanding its coverage. The new Act makes some Important substantive
changes in the existing California law. These changes are discussed

below.lj

Types of Propertv That May be Tramsferred to Custodian

The new Act allows any kind of property, real or personal, tangible
or intangible, to be the subject of a transfer to a custodian for the

. . 18 . ; . s . .
benefit of a minor. This is consistent with existing California

1aw.19

Nomination of Custodian to Receive Propertv Upon Occurrence of Future
Event

20 . : . . 21
The new Act permits a custodian for a minor to be nominated to

receive a distribution in the future under a will or trust, or as a

17. Less significant and technical changes to existing law are noted in
the Comments following each section of the Commission recommended
legislation.

3. UTMA § 1(6). See the Prefatory Yote to UTMA. See alse, the Comment
to OTMA § 1 ("The definition of 'custodian property' has been gene-
ralized and expanded to encompass every conceivable legal or equita-
ble interest in property of any kind, including real estate and
tangible and intangible personal property. The term is intended,
for exanple, to include joint interests with right of survivorship,
beneficial interests in land trusts, as well as all other intangible
interests in property. Contingent or expectancy interests such as
the designation of a beneficiary under insurance pelicies or benefit
plans become 'custodial preperty' only if the designation is irrevo-
cable, or when it becomes so, but the Act specifically authorizes
the 'nomination' of a future custodian as beneficiary of such
interests (see SECTION 3). Proceeds of custedial property, both
immediate and remote, are themselves custodial property, as is the
case under UGMA.'")

19. The California statute lists various kinds of property that may be
custodial property, the list concluding with the phrase "or any
other type of property." Civil Code § 1155{e}. See also Civil
Code § 1156(a)(6). "Property" is broadly defined in Civil Code
Section l4.

20. UTHA § 3.

21. The person making the nomination may name contingent or successive
future custodians to serve, in the order named, in the event that
the person first nominated dies, or is unable, declines, or is
ineligible to serve. UTMA § 3.



beneficiary of a power of appeintment, or of contractual rights such as
a life or endowment insurance policy, annuity coentract, P.0.D. account,
benefit plan, or similar futurz payment right. The revocable beneficiary
designation takes effect only when the donor dies, or when a lifetime
transfer to the custodian for the minor beneficiary occurs, such as a
distribution under anm inter wivos trust. An unrevoked nomination is
binding on the executor.or administrator of the donor's estate or the
trustee22 or on the insurance company or other obligor who contracts to
pay in the future.23

The existing Californmia statute permits a testator to devise any
kind of property to a custodian subject to the Uniform Gifts to Minors
Act.24 The provision of the new Act would expand the existing California
authorization to include not only a testamentary disposition but also
any transfer of property upon the occurrence of a future event. This
expanded authorization would provide a simple and inexpensive method for
handling money or other property belonging to a minor upon the occurrence
of a future event. For example, a grandparent instead of maming a minor
as the beneficiary of an insurance policy on the grandparent's life
could name the parent of the minor as the custodian for the benefit of
the minor to receive the amount pavable on the policy upon the death of
the grandparent. Or a depcsitor instead of naming a minor child as a
P.0.D. payee on a deposit account could designate a custodian for the
benefit of the child to receive the money on deposit upon the death of

the depositor. In these types of cases, the nomination of the custodian

22. See UTMA § 5{b). If all persons nominated as custodian die before
the transfer or are unable, decline, or are ineligible to serve,
the executor or administrator or trustee must designate the custodian
from those eligible to serve as custodian for property of that
kind, UTMA § 5(c).

23. See UTMA § 7(b). 1If all persons nominated as custodian die before
the transfer or are umable, decline, or are ineligible to serve,
the transfer may be made to an adult member of the minor's family
O to a trust company unless the property exceeds a stated value
($10,000), in which case a guardianship must be established. UTMA
§ 7(c). See Comment to UTMA § 7. See also UTMA § 1(10) ("member
of the minor's family" defined).

24, Prob. Code §§ 6340-6349 (operative January 1, 1985), superseding
Prob. Code §§ 186-186.9.



to receive the property upon the occurrence of the future event avoids
the need to establish a guardianship or to seek a court authorization
for some other method for administration of the property subject to

court control.25

Kinds of Transfers that Create Custodianship

The new Act permits a transfer to a custodian for the benefit of a
minor by

——A lifetime outright gift.26

—-A transfer from a trust, estate, or guardianship, whether or not
specifically authorized in the governing instrument.

——A transfer from a person indebted to a minor who does not have a
guardian, such as a person against whom the minor has a tort claim or
judgment, a financial institution holding a deposit, or an insurance
company issuing a policy payable on death to a minor.

The detail of the provisions and the extent to which they would
expand existing California law is discussed below.

Traditional lifetime gift. The only kind of transfer authorized by

the Uniform Gifts to Minors Act is the traditional lifetime gift.29 The

California statute also authorizes the traditiomal lifetime gift.30 The

35. See Prob. Code §§ 3410-3413 {(court proceeding to obtain order
concerning manner of handling money payable to minor). See also
Prob. Code §§ 3600-3612 (court order prescribing manner of handlirg
money or property paid or delivered pursuant to compromise or
judgment for minor}. See discussion in the text, infra, at notes
46-51.

26, UTMA § 4.

27. UIMA §§ 5, 6.

28, UTMA § 7.

29, See Comment to UTMA § 4.

30. Civil Code § 1156. Like the UGMA, the California statute authorizes
a transfer only by an "adult.'" Civil Code § 11536(a). See also
Civil Code § 1155(a) (an "adult" is a person who has attained the
age of 18 years). The new Act does not require that a transferror
be an "adult." "If permitted under other law relating to emancipa-
tion or competence to make a will, gift, or other transfer, a minor
may make an effective tramsfer of property to a custodian for his
benefit or for the benefit of another minor." Comment to UTMA § 1.
Section 63 of the Civil Code permits an emancipated minor to mazke a
will, gift, or other transfer. Elimination of the requirement that
the transferror be an adult would make clear that an emancipated
minor can make a transfer to a custodian for the benefit of the
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new Act recognizes an outright lifetime gift and adds a provision that
makes clear that a transfer to a custodian for the benefit of a minor
may be made by an irrevocable exercise of a power of appointment.
This addition would be a useful clarification of California law.

Transfer authorized in a will or trust. The new Act permits a

transfer to a custodian for the benefit of a minor as authorized in a
will or trust.32 This is consistent with the existing California provi-
sions that permit a testator to devise any type of property to be held
by a custodian subject to the California Uniform Gifts to Minors Act.33
California has no provisions concerning transfers to a custodian as
authorized in a trust instrument, so this provision of the new Act would
clarify and possibly expand existing California law.BQ

Other transfer by fiduciary. The new Act permits an executor or

administrator of an estate or a trustee to transfer property to a custo-

dian for the benefit of a minor in the absence of a will or under a will

minor or znother minor and would be consistent with Section 63 of
the Civil Code.

31, UIMA § 4. The exercise of the power of appointment would be subject
to any limitations impesed by the creating instrument. Civil Code
§8 1387.1-1387.3. See alsgo Civil Code § 63(b}(8) (exercise of
power of appointment by emancipated minor).

32, UTMA § 5. This provision "is based on nonuniform provisions adopted
by Connecticut, Illinois, Wisconsin and other states to validate
distributions from trusts and estates to a custodian for a minor
beneficiary, when the use of a custodian is expressly authorized by
the governing instrument." Comment to UTMA § 5.

33. Prob. Code §§ 6340-6349 (operative January 1, 1985), superseding
Prob. Code §§ 186-186.9, "A testator may devise securities, money,
life or endowment policies, annuity contracts, real estate, tangible
personal property, or any other type of property" to be held subject

to the California Uniform Gifts to Minors Act. Prob, Code § 6340,
superseding Prob. Code § 186.

34. Although there is no express statutory authority in California for
a transfer by a trustee to a custodian subject to the Uniform Gifts
to Minors Act where authorized by the trust instrument, the court
has statutory authority to terminate a trust and to order that the
trust assets "be distributed to the beneficiaries im a manner which
conforms as nearly as possible to the intention of the testator” or
“trustor" where "the fair market value of the principal of the
trust becomes so low, in relation to the costs of administration
thereof, that the continuance of the trust pursuant to its existing
terms will defeat or substantially iwmpair the accomplishment of the
purposes of the trust." Civ. Code § 2279.1; Prob. Code § 1120.6.
See also the discussion supra under "Nomination of Custodian to
Receive Property Upon Occurrence of Future Event.”
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or trust that does not contain an authorization to do 50.35 The new Act
also permits the guardian of the estate of a minor to transfer estate
property to a custodian for the benefit of the minor.36 These transfers
of trust or estate property are permitted only where the fiduciary
making the transfer determines in good faith and in his or her fiduciary
capacity that the custodianship will be in the best interests of the
minor.37 A transfer may not be made if prohibited by, or incomnsistent
with, the terms of any governing insirument.

Where the amount of the property to be transferred from the trust
or estate {(as measured by its value) does not exceed a stated amount
($10,000), the new Act permits the transfer to be made without prior
court approval.39 California has a mwore restrictive authorization.
Money or other property can be paid or delivered without prior court
approval only to a parent and only where the total estate of the minor

does not exceed $5,000 in ﬂ.falue.&D The more liberal authorization of

35, UTMA § 5(a). See the text supra, at notes 32-34, for a discussion
of the provision applicable where the will or trust authorizes a
transfer to a custodian for the benefit of the minor.

36. UTMA § 6(b}.
37. UTMA § A(c). ©See Comment to UTMA § 6.

38. TUTMA § 6(c). "Inconsistent terms would include, for example, a
spendthrift clause in a governing trust, provisions terminating a
governing trust for the minor's benefit at a time other than the
time of the minor's age of majority, and provisions for mandatory
distributions of income or principal at specific times or periedic
intervals. Provisions for other outright distributions or bequests
would not be inconsistent with the creation of a custodianship
under this section." Comment to UTMA § 6.

39, UTMA § 6(c).

40. Prob. Code §§ 3400-3402. This authorization applies only where the
total estate of the minor, including the money or other property to
be paid or delivered to the parent, does not exceed $5,000 in
value. Prob. Code § 3401{(c){1}. Excluded in determining the value
of the total estate of the minor for this purpose are (1) custodial
property under the California Uniform Gifts to Minors Act, (23
money deposited in an account in a firancial institution subject to
withdrawal only upon court authorization, and (3) woney or other
property held on conditions determined by a court. Prob. Code
§ 3400(b). The parent to whom the money or property is paid or
delivered must be one who is entitled to custody of the minor,
Prob. Code § 3401. The property is held in trust for the minor
until the minor reaches majorit,. Prob, Code § 3401. Where the
property is being transferred by a guardian of the minor's estate,
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the new Act would be a desirable addition to California law. Relaxing
the restriction on the person who can receive the preperty and increasing
the amount from $5,000 to 510,000 would aveid the expense of a court
proceeding and court supervision where the fiduciary determines that the
transfer is in the best interests of the minor and the amount involved
is so little that the expense is not justified,.

Where the amount of the property to be transferred from the trust
or estate has a value of more than $10,000, the new Act permits the
transfer to be made only with court approval. Again, existing California
law is more restrictive. There is no provision under existing law for
avoiding the establishment of a guardianship where the property payable
to the minor from the trust or estate is other than wmoney. UWhere the
property is money, the court has several options under existing California
law.41 The court may order that money be pzid to the guardian of the
estate of the minor and may order that a guardianship be established if
necessary, The court may order that the money be deposited in an
account with a finaneial institution or in a single~payment deferred
annuity, subject to withdrawal only upon court authorization. If the
amount does not exceed $20,000, the court may order that the money be
held on such other conditions as the court determines are in the best

. 42
interests of the minor. The enactment of the new Act in California

all of the money and other property of the guardianship estate must
be transferred to the parent. Prob., Code § 3401(b). As to a
transfer by a trustee, see note 34, supra.

41, Prob, Code §§ 2410-2413., A petition requesting a court order for
disposition of the money may be filed by a parent of the minor
entitled to custedy of the minor, the guardian of the estate of the
minor, or the person holding the money beleonging to the minor.
Prob. Code § 3411. The court may order one or more of the options
described in the text. Prob. Code §§ 3412, 3413, If the minor has
a guardian of the estate and the sole asset of the estate 1s money,
the court may order that the guardianship be terminated and may

.make an order as described in the text. Prob. Code § 3412, As to
a transfer by a trustee, see note 34, supra.

42. Prob. Code §§ 3412, 3413. 1In applying the dollar limit stated iIn
the text, the following are excluded: (1} money or property which
is or will be held as custodial property under the California
Uniform Gifts to Minors Act, (2) money deposited in an account with
a financial imstitution subject to withdrawal only upon court
authorization, and (3) money or other property held on other condi-
tions determined by the court. Prob. Code § 3410,



would give the court the additional option to order that money or other
property be paid or delivered from the trust or estate to a custodian
for the benefit of the minor if the fiduciary making the transfer consid-
ers the transfer to be in the best interest of the minor, the tramsfer
is not prohibited by or inconsistent with the terms of any governing
instrument, and the court approves the transfer. The exercise of this
new authority offers several advantages over existing law. First, it
avoids the expense of establishing and administering a guardianship of
the estate where the minor's property is other than money. Second, it
allows more discretion in the investment of the minor's property where
the amount exceeds.$20,000 than is presently provided by the court's
limited authority to order investment in a court controlled account with
a financial institution.

Transfer by obligor. The new Act makes two exceptions to its

general requirement that a guardianship must be established te receive
property belonging to a miner that is to be transferred from a source
other than an estate or trust:

(1) The property must be transferred to a custodian if one has been
nominated to receive distribution in the future of a contractual right
(such as a life insurance policy, amnuity contract, P.0.D. account, or
similar payment right). This exception is discussed above.4

(2) Where no custodian has been nominated and the property does not
exceed a stated value ($10,000), a person who holds property of or owes
a liquidated debt to a minor not having a guardian has the choice either
(i} to require the appointment of a guardian to receive the property or
{(1i) to transfer the property to an adult member of the minor's family
or a trust company as custodian for the benefit of the minor.

The second exception listed above is designed to permit a custodian-—
ship to be established as a substitute for a guardianship to receive
relatively small payments by an obligor owing a liguidated amount, such
as a-tort judgment debtor of a minor, a financial institution holding a

joint or P.0.D. account of which a minor is a surviving payee, Or an

43. See discussion under "Nomination of Custodian to Receive Property

Upon Occurrence of Future Event,” supra,.

44. UTMA § 7(c). See also Comment to UTHMA § 7.



insurance company holding life insurance benefits payable to a minor
beneficiary.45

Existing California law avoids the need for a court proceeding only
where the total estate of the minor does not exceed 55,000 in value and
only where the transfer is to a parent having custody of the minor.

The enactment of the new Act would broaden this authority teo increase
the amount to 510,000 and to permit transfer not only to the parent
having custody of the minor but also to a trust company or an adult
member of the minor's family (parent, stepparent, spouse, grandparent,
brother, sister, uncle, or aunt).qy The broader authorization of the
new Act will provide a useful means of avoiding the expense of a court
proceeding in cases where the person holding the property or owing the
money is willing to transfer it to a custodian for the benefit of the
minor and the amount involved is too small to justify the expense of
court supervision.

Where the value of the preoperty of the minor exceeds $5,000 in
value, existing California law requires the establishment of a guardian-
ship unless the court otherwise orders pursuant to two special statutory
procedures. One of these procedures applies if the property helonging
to the minor is money.48 The other applies where the court approves a
compromise or enters a judgment providing for the payment or delivery of
money or other property for the benefit of a minor.49 Under these two
special procedures, the court is given authority to select one or more
of the methods of disposition specified in the statute and to order that

the money or other property be disposed of in the manner selected.50

45. See Comment to UTMA § 7. To encourage the obligor to establish a
custodianship, the new Act contains a provision that discharges the
transferor from further responsibility for custodial property
delivered to and receipted for by the custodian, UIMA § 6. See
also UTMA § 16,

46. See note 40, supra.

47. UIMA § 7(c). See also UTMA § 1(10) ("member of the minor's family"
defined).

48. Prob. Code §§ 3410-3413,

49, Prob. Code §§ 3600-3612,

50. In addition to tramsfer to a guardian of the estate already appointed,
the alternatives specified are: (1)} to order that a guardian of

the estate be appointed and that the property be transferred to the
guardian (Prob. Code §§ 3413, 3602(b), 361t(a)), (2) to order that

-10-



Neither of the special procedures specifically authoxizes the court to
order that the money or other property be paid or delivered to a custodian
for the benefit of the minor. The provisions governing the special
procedures should be revised to give the court this additicmal authority.
Giving the court this additional authority would be consistent with the
authority given the court by the new Act where the transfer is from an

estate or trust.

Manner of Creating Custodial Property and Fffecting Transfer

The new Ac:t52 provides more detailed rules than existing California
law53 concerning the manner of creating custodial property and effecting
the transfer. Significant changes the new tules would make in existing
California law are summarized below.

Security in registered form. A security in registered form may be

transferred to a custodianship under California existing law by register-
ing it in the name of custodian as custodian.5& The mnew Act permits a
custodianship to be created in this manner but also permits a transfer
of securities in registered form to be made to a custodian without the
need to register the transfer in the name of the custodian.55 The new
alternative transfer method is provided sc that transfers may be accom-
plished more expenditiously and so that securities may be held by custo-

dians in street name.

money be deposited in a court controlled account with a financial
institution or invested in a single-premium deferred annuity,
subject to withdrawal only upon court authorization (Prob. Code

§§ 3413(a), 36L1(b)), (3} if the value of the property does not
exceed $20,000, to order that the property be held on such other
conditions as the court determines to be in the best interest of
the minor (Prob. Code §§ 3413(h), 3611(c)), (4) if the value of the
property does not exceed $5,000, to order that it be paid or delivered
to a parent having custody of the minor to be held in trust until
the minor reaches the age of majority (Prob. Code §§ 3413(c),
3611(d)).

51. See discussion in text, supra, under "Other Transfer by Fiduciary."
52. UIMA § 9.
53. Civil Code § 1156.
54, Civil Code § 1156{a)(1).
55, UIMA § 9(a) (1) (id) ("Custodial property 1is created and a transfer
is made whenever . . . a certified security in registered form
ijs . . . delivered . . . together with any necessary endorsement to
an adult other than the transferor or to a trust company as custodian,

accompanied by an instrument [transferring the interest].'").

56. See the Comment to UTMA § 9.
-11-



Real propsrty. The new Act provides that custodial property is

created and a transfer is made when an interest in real property is
recorded in the name of the custodian as custodian.s7 Existing California
law permits a transfer to be made "hy executing and delivering ian the
appropriate manner a deed, assignment, or similar instrument to the
custodian.”58 The recording requirement of the new Act is a desirable
requirement to promote accurate land records and should be adopted in

California.

Property subject to registration of ownership with state or federal

agency, The new Act includes a provision governing the transfer of
tangible personal property--such as automobiles and aireraft--subject to
registration of ownership with a state or federal agency.59 Either
registration of the transfer in the name of the custodian or delivery of
the endorsed certificate in registerable form makes the transfer effec-
tive.60 California has no comparable provision aﬁd it is unclear exactly
how such a transfer must be accomplished.61

Present assignment of future payment riphts; property transferred

by exercise of power of appointment. The new Act includes a provision

that covers the irrevocable exercise of a power of appointment and the
irrevocable present assignment of a future payment rights, such as
royalties, interest and principal payments under a promisory note, or
beneficial interests under life or endowment or annuity insurance contiracts
or benefit plans.62 The transfer is effective upon delivery of written
notification to the payor, issue, or other obligor that the right is

. 63 . -
transferred to the custodian. The new Act also includes a provision

57. UTMA § 9(a)(5).

58. Civil Code § 1156{(a)(5).

59. UTMA § 9(a)(6).

60. See Comment to UTMA § 9,

61. Civil Code § 1156(a)(6h) (transfer of interest in property where
manner of transfer of that kind of property is not otherwise specif-
ically provided).

2. UTMA § 9(a){4). See also the Comment to UTMA § 9.

63, UTMA § 9(a){4). '"The payor, issuer, or obligor may require additional
formalities such as completion of a specific assignment form and an

endorsement, but the transfer is effective upon delivery of the
notification." Comment to UTMA § 9.
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for making a revocable nomination of a future custodian as the beneficiary
, . B4 ,

of a power of appointment of such payment rights, The existing

California statute has no comparable provisions.

Transferor as custodian. The existing California statute does not

reflect any consistent rule as to when a transferor may create a custo-
dianship by naming himself or herself as custodian.65 The rule under
the new Act is that a transferor may create a custodianship by naming
himself or herself as custodian except where a transfer of possession

and control to a third party is necessary to establish donative intent

64. See the discussion supra under "Nomination of Custodian to Receive
Property Upon Occurrence of Future Eveat.”

65. Prior to the 1982 revision of Civil Code Section 1156 to expand the
kinds of property that can be transferred to a custodianship, the
section was consistent with the concept that an irrevocable gift
requires "an actual or symbelic delivery, such as to reiinquish all
control by the donor." 3 B. Witkin, Summary of California Law
Personal Property § 84 at 1685 (8th ed. 1473), See generally,
Witkin, supra, Personal Property §§ 84-92 at 1685-89. Thus, the
section permitted the donor to be the custodian of a security in
registered form if the security is registered in the name of the
donor as custedian but not if the security is not in registered

‘ form. Cf. Jean v. Jean, 207 Cal, 115, 277 Pac. 313 (1929) (valid
gift made where donors (parents) had shares of stock transferred on
corporation books to the names of the donees {children} and delivered
the certificates to one of the sons, to held them during the lifes
of the parents, and then to deliver them to the other children}.

The section also permitted the donor to be the custodian if money

was deposited in an account held in the name of the donor as custo-
dian for the minor. And if the subject of the gift was a life or
endownent insurance policy or an annuity contract, the donor was
permitted to be the custodian if the policy or centract was "assigned"
to the donor as custodian for the minor. Tt is unclear whether

such a policy or contract can be "assigned" without delivery to a
third person or notification of the obligor on the policy or contract.
But under general gift principles, it would appear that one or the
other is necessary to make an effective gift and this is the position
taken by the new Act. See UTMA § 9(a){(3) (policy or contract must
either be registered with issuer in name of transferor or third
person as custodian or assigned in a writing delivered to a third
person as custodian). The 1982 revision of Civil Code Section 1156
departs from the well establish concept of the requirements for an
effective gift of personal property and permits the donor to serve

as custodian for real estate without the need to make the transfer

a matter of record and to serve as custodian of other kinds of
property not previocusly covered by the section by merely executing
and retaining an instrument of tramsfer,

13-



and consummation of the transfer.66 The new Act requires that the
custodian be a person other than the transferer unless the transfer is
reflected in the public :fe‘::cn:'dsmr or notice of transfer is given an
appropriate third person.68 Unlike the literal language of the existing
California law,69 the new Act does not permit a transferor to keep the
property and purport to make an irrevocable transfer by executing and
retaining an instrument transferring the property to himself or herself
as t:u.-sfu::cli::tn.?0 The substitution of the rule of the new Act for the

. . . . . - . 71
inconsistent California provisions would eliminate uncertainty =~ and

66. UTMA § 9. See Comnment to UTHMA § 9 ("despite the fact that this . . .
Act permits it in the case of registered securities, money, life
insurance, and personal property subject to titling laws, it is
generally still inadvisable for a donor to appoint himself custodian
or for a parent of the minor to serve as custodian.'’)

67. The transferor of an interest in real property may serve as custodian
since the transfer must be recorded to be effective. UTMA § 9(a)({5).
The transferor may serve as custodian if a certificate of title
issued by a department or agency of a state or of the United States
which evidences title to tangible personal property is issued in
the name of the transferor as custodian for the minor. UTMA § 9(6)(i).

68. A transferor may serve as custodian of any of the following:

(1) A security registered in the name of the transferor as
custodian. UTMA § 9(a) (1) (i).

{2} Money paid or delivered to a broker or financial institution
for eredit te an account in the name of the transferor as custodian,
UTHA § 9(a) (2},

(3) Ouwnership of a life or endowment insurance policy or
annuity contract registered with the issuer in the name of the
transferor as custodian. UTMA § 9(a) (e)(i).

(4) A right transferred by an irrevocable exercise of a power
of appointment or a transfer of an irrevocable present right to
future payment if written notification is delivered to the payor,
issuer, or other obligor that the right is transferred to the
transferor as custodian.

69. "If the subject of the gift is an interest in real estate, [the
donor may make a gift] by executing and delivering in the appropriate
manner a deed, assignment, or similar instrument to the donor' as
custodian for the minor. Civil Code § 1156(a}(5). "If the subject
of the gift is an interest in any [other property of a kind not
previously covered by the section, the donor may make a gift] by
causing the ownership of the property to be transferred by any
written document to the doner" as custodian for the minor. Civil
Code § 1156(a) (6).

70. See UTMA § 9.
71. It would clarify the uncertainty whether the assignment of a lLife

or endowment insurance policy or an annuity contract to the donor
as custodian mist be a matter of record with the obligor on the
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would be consistent with the California law concerning gifts of personal
2
property generally.?_

Guardian of the minor as custodian. The existing California statute

permits a transfer to “a guardian of the minor" as custodian for the
minor.73 This provision was added in 1982,M perhaps to make clear that
a person serving as the guardian of a2 minor could also serve as a custo-
dian for the benefit of the minor under the California Uniform Gifts to
Minors Ac:t.?5 The uncertainty created by the addition of language
permitting a transfer to a guardian of the minor as custodian is that it
is unclear whether the property transferred to the guardian beccmes a
part of the guardianship estate and becomes subject to the statutory
provisions applicable to the guardianship estate.?6 This matter sheould
be clarified by substituting a provision that a (1) person serving as
guardian of the minor may also serve as a custodian under the new Act
but in this case the custodial property does not become a part of the
guardianship estate and (2) property may be transferred from a guardian-
ship estate to the person who serves as guardian to be held by that
person as custodian under the California Uniform Transfers to Minors

Ac:t.?7

policy or contract and the uncertainty whether gifts of gther types
of property to the donmor as custodian are effective even though the
gift would mot be effective under the traditional rules governing
gifts. See note 65, supra.

72. See note 65, supra.
73, Civil Code § 1136(1), (2}, (3), (5), and (6).
74. 1982 Cal. Stats., ch. 581 § 2.

75. It may bave been thought that a guardian could not serve as a
custodian because of the provision that "no guardian of the minor
has any right, power, duty or authority with respect to the custodial
property except as provided in this article.” Civil Code § 1157(a).
But see 3 B. Witkin Summary of California Law Personal Property
§ 101 at 1696 ("while the property is held by the custodian, the
minor's guardian has no rights, duties or authority with respect
thereto f{unless the guardian is the custodian)").

76. E.g., Prob. Code §§ 2400-2644,

77. Under some circumstances, the recommended legislation permits
property to be transferred from a guardianship estate to a custodian~
ship. FE.g., Prob, Code § 3412 (as proposed to be amended in recom-
mended legislation), permitting a court to terminate a guardianship
estate consisting selely of money and giving the court a choice of
several methods of disposing of the guardianship estate, including
transfer to a custodian for the minor under the Califernia Uniform
Transfers to Minors Act.

-]15-



Accentance by custodian. The new Act includes a form of transfler

document78 that contains an acceptance that, with some exceptions,

must be executed by the custodian to rake the disposition effective.
The existing California law vequires an acceptance executed by the
person designated as custodian in the case of a gift of a security not
in registered formgo but no comparable requirement was included in the
provision added in 1982 to cover the transfer of property not otherwise
covered by a specific provision.81 An acceptance—-making clear that the
custodian has accepted the property as custodial property--is useful
since the custodian becomes responsible for the management and control
of the property.g2 This has become mote significant now that the kinds
of property that can be included as custodial property is unlimited.

Age requirement for custodian. The new Act increases the age

requirement for an individual custodian from 18 years to 21 };ears.s3

This increase does not apply where the transferor is to be the custodian;

78. UIMA § 9(b). See also the Comment to UTMA § 9.

79. The acceptance is not required in the following cases:

(1} Where a security is registered in the name of the custodian.
UTMA § 9(a)Y (1) (1).

(2} where money is paid or delivered for credit to an account
in the name of the custodian.

(3) Wherc the property transferred is ownership of a life or
endownent insurance or annuity contract or property covered by an
irrevocable exercise of a power of appointment or an irrevocable
present right to future payment under a contract.

(4} Where the property is an interest in real property.

(5} Where a certificate of title is issued in the name of the
custodian by a state or federal agency which evidences title to
tangible personal property,

80. Civil Code § 1156(a)(2).
81, Civil Code § 1156(a)(6).

82. UTMA § 12. See also 3 B. Witkin, Summary of California Law Personal
Property § 91 at 1689 (8th ed. 1973) ("acceptance is a requisite of
a valid gift. . . . In most cases the rule works no injustice, for
it is qualified by the proviso that acceptance of a beneficial gift
is presumed.'). See also discussioen, infra, under "Disclaimer,
Resignation, Death, or Removal of Custodian; Designation of Successor
Custodian."

83. UIMA § 1(1) ("adult" means "an individual who has attained the age
of 21 years"); UTMA § 9 (transfer to "an adult other than the
transferor” authorized). Compare Civil Code §§ 1155(2) {("adult"
means "a person who has attained the age of 18 years')}, 1156 {trans-
fer to "adult person').
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under the new Act a transferor may be a custodian without regard to age

5 84
so long as the transferor has the capacity to make the transfer. The

increase in age from 18 to 21 apparently 1is intended to assure that the

custodian will be more likely to have the maturity and judgment to

perform the duties of the custodian in view of the expansion of the

scope of the new Act to include all types of property.

Care of Custodial Property

The new Act restates and provides a somewhat stricter standard of

care rule for the custodian. The new rule is cast in terms of a prudent

person "dealing with propert of another”85 rather than one "who is
P y ot anerre-

gseeking a reasonable income and the preservation of his capital" as

86

under the Uniform Gifts to Minors Act and existing California law.

The mew rule also adds a slightly higher standard for professional fidu-

ciaries.g? The new rule parallels a provision of the Uniform Probate

Code, and this will permit use of the existing and growiog body of law

. , 8
interpreting the Unifomm Probate Code standard.8 The new Act does not

. C s ;s . . 89 .
include the provision of existing california law ~ that a 'custodian mot

compensated for his services is not liable for losses to the custodial

ptoperty unless they result from his bad faith, intentional wrong=doing

or gross negligence or from his failure to maintain the standard of

prudence in investing the custodial property provided in this [Act]).”

84.

85.

86.

B7.

8g.

89.

See Comment to UTMA § 1 ("Nothing in this Act requires that a
transferor be an 'adult.’ If permitted under other law of the
enacting state relating to emancipation or competence to make a

will, gift, or other transfer, a minor may make an effective transfer
of property to a custodian for his own benefit or for the benefit

of another minor." See alsoc note 30 supra.

UTMA § 12(b).
civil Code § 1158{e). See Comment to UTHMA § 12,

UTHA § 12(b) ("If a custodian has a special skill or expertise or
is named custodian on the basis of representations of a special
skill or expertise, the custodian shall use that skill or exper-—
tise."). Under existing California law, in determining what con-—
stitutes ordinary care and diligence, a professional fiduciary
{such as a trust company) will be held to a greater standard of
care based on its presumed expertise than a lay fiduciary. Cf.
Estate of Beach, 15 Cal.3d 623, 542 P.2d 9%, 125 cal. ®Rptr. 570
(1975) (executor}. See also Legislative Committee Comment to
Probate Code Section 2401 (guardian orT conservatory).

Uniform Probate Code § 7-302,
Civil Code § 1159(e).
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The recently enacted guardianship statute contains no comparable pro-
vision giving a special immunity to a noncompensated guardian,90 and
none should be included in the Califernia Uniform Transfers to Minors
Act which will be a substitute for a guardianship.

Existing Califorria law permits a custodian to retain any security
received without the obligation to diversity investment.gl The new Act
extends that rule to any property received.92 This is a desirable
expansion.

The new Act expands the duties of the custodian to include the duty
to take control and appropriately register or record custodial property
in the name of the custodian as custodian.

In order to eliminate any uncertainty, the new ch;g4 grants specific
authority to invest custodial property in life insurance {1} on the
minor's life if the minor's estate is the sole beneficiary of the pelicy
or {2) on the life of another person in whom the minor has an insurable
interest if the minor, the minor's estate, or the custodian in the
custodial capacity is made beneficiary of the policy.

The new Act adds the requiremeat that income tax information be
maintained and made available for preparation of the ninor's tax returns.95

The new Act adds a provision requiring that custodial property
consisting of an undivided interest be held as tenant In commom.

This provision is designed to permit the custodian to invest custodial
property in common trust funds, mutual funds, or in a proportional
interest in a "jumbe" certificate of deposit.g? The new Act does not

permit investment in property held in joint temancy with a right of

90, See Prob. Code § 2401, See also Prob., Code § 2101,

gl, Civil Code § 1158(d}.

92, UrMA § 12(b).

93. UTMA § 12(a).

94, UTMA § 12(c). Compare Civil Code § 1158(j} (life or endowment
insurance policy or anmuity contract that is subject of gift to
custodian), which would be superseded by the new UTMA provision.

95. UTMA § 12(e).

96. 1Id.

97. See Comment to UTMA § 12,
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survivorship, tut it does not preclude a transfer of guch an interest to
a custodian, and the custedian 1is authorized to retain a joint tenancy
98

interest SO recelived.

powers of Custodian
The new Act would replace the specific 1ist of custodian's powers
. ed . . 89 . -
in the existing california law with a provislon that grants the custo—

dian the very broad and general powers of an unmarried adult owner of
100

the propeTrly. This general provision is gubject tO the prudent
person rule and to the duty to gegregate custodial propetrty and the

. . ‘s ; 0 :
record keeplng requirements specified in the nevw Act.l L The Uniform

Commissioners determined mnot o try to expand the 1ist of the custodian's
powers to Iy to deal with 511 forms of property covered by the new Act
and to specify all powers that right be appropriate for each kind of
propz—::rtj,r.m2 The approach of the new Act "oermits the Act to be seli-
contained and mwoTE readily understandable by volunteer, nou—professional
fiduciaries, wno most often serve as custodians. Tt is intended that

the authority granted includes the powers most often suggested for
custodians, such as the powerl to borrow, whether at interest or interest
free, the powerl to invest in commob trust funds, and the power to enter
contracts that extend beyond the termination of the custodianship."m3

The approach of the new Act is superior to the California approach which

by listing specific powers may impliedly exclude others.

se of Custedial Property
The new Act makes two significant changes 1in the provision of

existing California law concerning the use of custodial property:
R —————

g8, Id.

99, Civil code § 1158(£).

100, UTMA § 13(a) (custodian has all the rights, pOWETS, and authority

over custodial property that unmarried adult owners have over their
own property’).

101. UTMA § 13(b) .

102. Comment to uTMA § 13.

103. 1d.
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{1) The standard for ewpenditure of custodial property is revised
to permit custodial property to be used "for the use and benefit of the

w104

minor. This replaces the existing California standard that permits

the preoperty to be used "for the support, maintenance, education, and
benefit of the minor."105 The change is intended to avoid the implication
that the custodial property can be used only for the required support of
the minor.106

(2) The new Act adds a provision that a delivery, payment, or
expenditure for the use and benefit of the minor is in addition to, not
in substitution for, and does not affect any obligation of a person to
support the minor.lo? This provision is designed to avoid the attribution
of custodial property income to the person obligated to support the
rninor. o8

The new Act does not contain any provision comparable to Section
1158.5 of the Civil Code. This section permits a donor who is also a
custodian teo elect to eliminate the authority of the custodian to distrib-
ute property for the support, maintenrance, education, and benefit of the
minor except pursuant to a court order. The section was added to the
California statute in an effort to solve tax problems that may arise
when a donor makes a gift to a minor under the Act and designates himself
or herself as custodian.109 Although it is uncertain whether the section

. . 110 . . .
accomplished its purpase, continuance of the section in the new

California Uniform Transfers to Minors Act would be desirable,

104. UTHA § 14,
105. Civil Code § 1158(b), (c).

106, Comment to UTMA § 14. The "use and benefit" standard "is intended
to include payment of the minor's legally enforceable obligations
such as tax or child support obligations or tort claims. Custodial
property could be reached by levy of a judgment creditor in any
event, so there is no reason not to permit custodian or court-
ordered expenditures for enforceable claims.” Comment to UTMA
§ 14,

107. UTMA § 14(c).
108, See Comment to UTHA § 14,
108, For a discussion of the section, see Review of Selected 1965 Code

Legislation at 52-53 (Cal. Cont., Ed. Bar 1965)." See also Comments
to UTMA §§ 9, 13, L4, -

110, The Commission is not aware of any court or administrative ruling
concerning the section.
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Compensation of Custodian

The new Act gives a nondonor custodian a noncumulative electieon
during each calendar year to charge reasonable compensation for services
performed during that year.lll Fxisting California law112 does not
include this requirement that the custodian's election to charge compensa-
tion must be exercised at least annually or it lapses and may not be
exercised later.l13 The provision "is intended to aveid imputed income
to the custodian who waives compensation, and also to aveoid the accumula-
tion of a large unanticipated claim for compensation exercisable at
termination of the custodianship."ll4

The new Act omits as surplusage the standards contained in the
existing California statute (which are the same as an optional provision
of the Uniform Gifts to Minors Act)ll5 for determining "reasonable
compensation” which inecludes, "in the order stated,”" a direction by the
donor, statutes governing compensation of custodians or guardians, or a

14
court order,

Protection of Third Person from Liability

117 . s s :
The new Act would continue the substance of the existing Califor-

R . 118 . s
nia provisions that protect a third person from liability where the

111, UTMA § 15(B). A donor-custodian may not receive compensation under
existing California law. Civil Code § 1159{c}.

112, Civil Code § 115%(c).

113, See Comment to UMA § 15,

114, Comment to UTMA § 15,

115, See Civil Code § 1159(¢) and Comment to UTMA § 15,

116, "While compensation of custodians becomes a more likely occurrence
and a more important issue under this Act because property requiring
increased management may now be subject to custodianship, compensa-
tion can still be determine by agreement, by reference to a statute
or by court order, without the need to so state in this Act."
Comment to UTMA § 15,

117, UTMA § 17. The new provision is shortened and simplified version
of the Uniform Gifts to Minors Act provision and reflects the
expansion of the new Act to include all types of property. See
Comment to UTMA § 17.

118. Civil Code §§ 1158(f) (pertion), 1160. The portion of Civil Code
Section [158(f), which protects a third person in connection with
an interest in real property, would become unnecessary in view of
the broad lanpguage of Section 17 of the UTMA,
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third person in good faith acts on the instructions of or otherwise
deals with a person purporting to make a transfer or purporting to act

in the capacity of a custoedian.

Liability to Third Persons

The new Act contains a comprehensive scction providing limitations
on the personal 1iability of the custodian and the minor to third persons.119
No counterpart is included in the iniform Gifts tc Minors Actlzo or in
existing California law.121

The new provision is based on a provision of the Uniform Probate
Code,122 and generally limits the claims of third persons to recourse
against the custedial property. The custodian incurs personal liability
for actual fault or for failure to disclose the custedial capacity in
the contract when contracting with third parties.123 The wminor incurs
personal liability only for actual fault.lza

This new provision is a needed addition to Califernia law because
some forms of custodial property now permitted can give rise to Liahil-

, ; . 125 _— .
ities as well as benecfits. The new provision appears to be consistent

119. UTMA § 17.
120, See Comnent to UTHA § 17.

121. The only provision in the California Gifts to Minors Act relating
to the liability of the custodian is an ambiguous provision found
in subdivision (f) of Civil Code Section 1158 {"The fact that a
person is known to be acting in his or her capacity as custodian
does not impose any obligation on other parties to inquire inteo the
existence of the custodian's power or the propriety of its exercise,.
If the exercise of the power is improper, the custodian is lialb:le
to interested parties for their damage or loss from the breach of
fiduciary duty as the trustee of an express trust.,").

122, Uniform Probate Code § 5-429 (individual liability of conservator).
See Comment to UTMA § 17.

123, UTMA § 17(b}.
124, UIMA § 17{c).

125. "Become some forms of custodial property now permitted under this
Act can give rise to liabilities as well as benefits (e.g., general
partnership interests, interests in real estate or business proprie-
torships, automobiles, etec.) . . . it is necessary to protect the
minor and other assets he might have from such liabilities, since
the minor is unable to disclaim a transfer to a custodian for his
benefit., Similar protection for the custodian is necessary so as
not to discourapge nonprofessionszl or uncompensated parsons from
accepting the office., Therefore this section generally limits the
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\
with existing California law concerning tort iiability of a guardian’

but may restrict ewisting liability of the custodian who makes a contract

in the custodial capacity.

Age at Which Custodianship Terminates

A custodianship terminates under existing California law when the
minor attains the age of 18 years.128 The age was lowered frem 21 to 18
in 1972 to conform to the lowering of the age of majority to 18.129

The new ActlBo would retain the age of majority (18) as the age for
termination of the custodianship (1) where the custodianship is created
by a transfer from a guardianship estate, decedent's estate, or trust131
uniess the transfer is made pursuant teo auvthority in a will or trust132
or {2} where the custodianship is created by a transfer from other than
an estate or trust by a person who holds property of or owes a liquidated
debt to a minor.l33 These custodianships terminate at the age of 18
because they are substitutes for a guardianship that otherwise would

. \ 134
terminate at that time.

claims of third parties to recourse against the custedial property,
as third persons dealing with a trust are generally limited to
recourse against the trust cerpus," Comment to UTMA § 17.

126. See Camphell v. Bradbury, 179 Cal. 364, 176 P. 685 (1918},

127. Ezxisting California law appears to be that a trustee is personally
liable on a contract unless the contract stipulates that the trustee
is not liable. See Hall v. Jameson, 131 Cal. 606, 91 P. 518 {1907);
Duncan v. Dormer, 94 Cal. App. 218, 270 P. 1003 (1928). Disclosure
of the trustee's status and of the identity of the trust does not
appear to be sufficient to avoid liability. See iHall v. Janeson,
supra. BSee also 7 B, Witkin, Summary of California Law Trusts
§ 100 at 5460 (8th ed. 1974).

128, Civil Code § 1158(d).

129. See 1972 Cal. Stats. ch. 579. The age of majority was lowered from
21 to 18 by legislation enacted in 1971. See 1%71 Cal. Stats, ch.
1748 § 23.

130, UTMA § 20(2).

131. See the discussion in the text, supra, at notes 35-38.

132, See the discussion in the text, supra, at notes 32-34,

133, See the discussion in the text, supra, at notes 43-45.

134, See Prob. Code § 1600 {when guardianship terminates). See also
Prefatory Note to UTMA and Comment to UTMA § 20.

I T



The new Act135 would raise the age of termination from 18 to 21
where the custodianship is created hy a lifetime giftl36 or by a transfer
authorized by a will or trust.lB? Even though the statutory age of
majority is 18, the new Act reverts to 21 for these transfers sionce most
transferrors who specifically authorize a custodianship wish to preserve
the custodianship as long as possible.138 This is most likely to be the
case, for example, where the custodial property is intended to be pre-
served and used to finance a college education.139 Continuing the
custodianship until age 21 permits the donor to avoid the expense of
preparing a trust instrument to create a trust that otherwise would be
required in order to retain the property under custodial management

4
uptil the wyoung person reaches age 21.1‘0

Accounting by and Determination of Liability of Custodian

141

The class of persons who under existing Celiforniac law may
require an accounting by the custodian would be expanded by the new Act

to include any person who made a transfer to the custedian or the legal

135, UTMA § 20(1).

135, See discussion in the text, suypra, at notes 29-31, Tor this
purpose, a lifetime gift includes an irrevocable exercise of a
power of appointment in favor of a custodian for the benefit of a
minor., UTHA § 4.

137. See discussion in the text, supra, at notes 32-34,

138, See Prefatory Note to UTMA ("Since tax law permits duration of
[IRC] Section 2503{c) trusts to 21, even though the statutory age
of majority is 18 in most states, this age [21) should be retained
since most domors and other transferrors wish to preserve a custodi-
anship as long as possible."). See also Comment to UIMA § 1(11).

139. E.g., Estate Planning for the Gemeral Practiticner § 4.8 at 182-83
fCal. Cont. Ed. Bar 1979} ("A client may feel that a particular
child at 18 does not have, or will not have, sufficient maturity to
manage a substantial gift, particularly where the client wishes to
make the gift for a particular purpose, e.g., education A ., . .
custedian under the California Uniform Gifts to Minors Act must
deliver the property to the minor when he reaches 18 (CC § 1158(d)).
Therefore, a testamentary or inter vivos trust may be necessary to
achieve the client’s goals.").

140, See note 139, supra. Continuing the custodianship to age 21 would
be consistent with the recently enacted California Statutory Will
statute which provides for a trust that continues until the testator
has no living child under 21 years of age., See Prob. Code § 6244
{operative January 1, 1983), superseding Prob. Code § 56.11.

141, Civil Cede § 1162{a).
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representative of the transferor, the minor's guardian of the person,
and the successor c:ustod:i_an.m2 This is a desirable expansion,

The new Act contains no counterpart to the existing California
special statute of limitations precluding a petition for accounting more
than “one year after the filing of a final acceunting hy the custodian
or his legal representative and delivery of the custodial property to

w143

the minor or his estate, The Uniform Conmissioners determined not

to Include a2 special limitation provision:
Because custodianships can be created without the knowledge of the
minor, a person might learn of a custodian's failure to turn over
custodial property long after reaching majerity, and should not be
precluded from asserting his rights in the ease of such fraud, 1In
addition, the 1966 [Uniform Gifts to Minors] Act has no such preclu-
sion and seems to have worked well, Other law, such as general
statutes of limitation and the doctrine of laches, shoulfaﬁerve
adequately to protect future custodians from harassment.

This reasoning does not apply to the California linitztion which commences

to run only after the filing of the final accounting and delivery of the

custodial property. The California provision appears to serve a useful

purpose——to cut off claims of mismanagenent-~and should be retained.

*  The new Act would add a useful provision permitting a person entitled
to an accounting to petition the court for a deteruination of responsi-
bility, as between the custodial property and the custodian parsonally,
for claims against the custodial property unless the responsibility has
already been adjudicated in an action te which the minor or the minor's

. 145 s .
legal Tepresentative was a party. Ho ccomparable provision is found

in existing California law.

Disclaimer, Resignation, Death, or Removal of Custodian; Designation
of Successopr Custodian

The new Act146 consolidates and gimplifies the existing California

provisions relating to resignation, death, or removal of the custodian

142. UTMA § 19{(a), (b).
143, Civil Code § 1162(a).
144, Comment to UTMA § 19.
145. UTMA § 19(a).

146, UTMA § 18.

-25-



]

. . 147
and the appointment of a successor custodian. The new Act would add
provisions to cover matters not adequately covered in existing California
law and would make one substantive change. These are summarized below,

Disclaimer by custodian. The new Act includes a provision to cover

disclaimer of office by designated or successor custodians or by nominated
. . 148

future custodians who declined to serve, No comparable provision is

included in existing California law,

Resignation of custodian. The new Act provides that a custodian

may resign at any time by delivering written notice to the minor if the
minor has attained the age of 14 years and to the successor custodian
and by delivering the custeodial property to the successor c:ustodian.m9
Existing California law does not specify the manner in which a custodian
may resign.

Designation of successor custedian. The new Act broadens the

category of persons who may be designated as a successor custodian. If
the successer custodian is designated by a custodian, the custedian may
designate a trust company or an adult other than the tramsferor as
SUCCERSOT custodian.lSG This broadens existing law which provides that
only an adult member of the minor's family, a guardian of the minor, or
a trust company may be designated as a successor custodian.lSl However,
the designation of a successor custodian by a minor who has attained the
age of 14 years remains subject to this limitation,152 but the persons
who are included as an adult member of the minor's family eligible to he
appointed as a successor custodian are expanded to include a spouse and
a stepparent of the minor. >3

o . . 154 . .
Order to show cause. Existing California law contains a provi-

sion, not found in the new Act, relating to petitious to remove a custo-

147, Civil Code § 1161,

148, UTMA § 18(a).

149, UTMA § 18(e).

150. UTMA § 18(Db).

151, Ciwil Code § 1161(b} (last sentence),

152. UTMA § 18(d}).

153, Compare Civil Code § 1155(1) with UTMA § 1(10).

154, Civil Code § 1161l(h).
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dian or to require that the custodian give a bond and petitions for the
appointment of a successor custodian:

(h) Upon the filing of a petition as provided in this section,
the court shall grant an order, directed to the persons and return-—
able on such notice as the court may require, to show cauvse why the
relief prayed for in the petition should not he granted and, in due
course, grant such relief as the court finds to be in the best
interests of the minor.

This specification of the procedure to be followed in connection with
these petitions is uvseful and should bz included in the new Act when

enacted in California.155

Venue
The California Uniform Gifts to Minors Act provides that in certain

instances specified persons may petition the court for an accounting,
for the designation of a successor custedian, for the removal of a
custodian and designation of a successor custodian or, in the alternative,
that the custedian be required to give 2 bond.156 Section 1162.,5 of the
Civil Code specifies the venue for court proceedings under the California
Act, No venue provision is included in the new Act.

' A wveunue provision provides certainty and helps to assure that the
court proceedings have some logical connection to the custedianship.
The substance of the existing venue provision should be continued in the
California Uniform Transfers to Minors Act but liberalized to add the
county where the custodian resides as a proper county, whether or not
the minor resides in this state, The county where the custodian resides
is not a proper county under the existing provisiom, except that any
county is a proper county if neither the miner, ner the donor, nor any
parent reside in this state, and no estate of a deceased or legally

. , ; . , . 157
incapacitated custodian is being administered in this state.

155. The new Act also expands the list of persons who may petition the
court to designate a successor custodian to include "any other
interested person.”

156. Civil Code §§ 1161, 1162,

157. Civil Code § 1162.5(c).
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Effect on Existing Custodianship

The new Act would apply to all transfers made before its effective
date in the manner and form prescribed in the California Uniform Gifts
to Minors Act, except insofar as the application impairs coustitutionally
vested rights or extends the duration of custodianships in existence on
the effective date of the new Act.l58 This provision avoids having two
bodies of law in force-—one applicable to existing custodianships and
the other to custodianship created under the new Act--for 18 more years
until all custodianships created under existing law have terminated.159

The new Act would validate any transfer of custodial property made
before its effective date notwithstanding that there was no specific
authority in California law for the coverage of custodial property of
that kind or for a transfer from that scource at the time the transfer

was made.l60

Recommended Legislation

The Commission’'s recommendation would be effectuated by enactment

of the following measure:

g

158, UTMA § 22(b).

159, See the Comment to UTMA § 22,

160. The 1982 legislation {1982 Cal. Stats. ch., 591) that expanded the
scope of the California statute to include all kinds of property

did not econtain any provision that would validate transfers made
before its effective date,.
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c:,,_i) _ 2 of the Civil Code, to amend Sections 3400, 3410,

01371 AN 04 £33 84004 14254

BECOERD # 30 Br: ~ RN 83 020674 PAGE NO. i

3412, 3413

Bn act to repeal Article 4 (cdmmencing with Section

1158) of Chapter 3 of Title &4 of Part 4 of Division

3602, 3611, [62n8r=e2u6,) 6341, 6348, and 6349 of, to

add Section 3303 to, to add Part 9 {cormencing with

Section 3900) to Divisiop & of, and to repeal
Sections 6340, 6342, 63483, 6344, and 6346 of, the
Protate Code, relating to the Uniform fTransfers to

Hinors Acte.
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THE PECPLE OF THE STATE OF CALIFORHIA DO EWACT AS FOLLOWS:

. SECTICN 1. Article & (commencing with Section

1154) of Chapter 3 of Title 4 of Part-u of Division 2 of
the Civil Code is repealed.

SEC. 2. Section 3303 is added to the Probate

Code, to reads:

3303. Hothing in this part linits
the provisions of the California Uniform Transfers to
Einors Act, Part 9 (commencing with Section 3%00).

SEC. 3. Secticn 3400 of the Probate Code is

- amended to read:

3400. {(a) Aé used in ﬁhis article, "total
estate of the minor” includes bo*h the money and othet
property belonging to the aminor and the money and other
property belonging to the quardianship estate, if any, of
the mainor.

(b) In computing the "total estate of the aminor"
for the purposes of this article, all of the following
shall be deducted: -

{1) "Custodial property® held pursuant to the
California Uniform G6ifte 40 Hiners Acty Aretiele &4
4cormancing with Seetien 3i54) of Chapter 3 of Fitle 4 of

Part 4 of Pivisien 2 ef the Ciwil Ced= Transfers to Minors
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Act, Part 9 {commencing with Section 3900).

{2) Any money or property subject to court order
pursuant to subdivisicn (c) of Section 3602 or Article 2

(comrencing with Section 3610) of Chapter 4.

SEC. 4. Section 3410 of the Probate Code is
amended to read:

3410. (a) This article applies to both of the
folloving cases:

{1) ¥here the minor has a guardian of the estate
and the sole asset of the gu&rdianship estate is noney.

{2) Uhere the minor has uc guardian of the

- estate and there is poney belonging to the minor.

{b) This érticle does not apply to,'and thece
shall be excluded in computing "money belanging to the
pinor® for the purpose of this article, all of the
following: ‘

{1) Honey cr property wvhich is or will be held
as "custodial property® pursuant to the California Oniforn
GiEts to #ineEs Acty Asxticle 4 -{commencing with Section
A154}) 6f Ghapier 3 ef Title 4 eof Part 4 eéiﬁiviséea 2 of

+he Givil Cede Transfers to Kinors Act, Part 9 {commencing

with Section 3500}.

{2) Any noney or property subject to court order
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pursuant to subdivisicn (c¢) of Sectiom 3602 or Article 2

{commencing with Section 3610) of Chapter 4.

—> | &,
SEC. B. Section 3602 of the Prohate Code is

amended to read:

3602. (a) If there is no guardianship of the
~ estate of the minor or conservatorship of the estate of
the incompetent perscn, the reraining balance of the noney
and other property (after payment of all expenses, costs,
and fees as approved and allowed by the court under
Section 3601) shall be paid, delivered, deposited, or
invested as provided in Article 2 (commencing with Section
3610).

kb} Except as provided in subdivision (c}, if
there is a guardiamship of the estate of the minor or
conservatorship of the estate of the incompetent person,
the remaining halanée of the money and other property
{after payment of all expenses, costs, and fees as
approved and allowed ty the court uander Secticn 3601)
shall be paid or delivered to the guardiarn or conservator
of the estate. Upon application of the guardian or
conservator, the court, =zaking tﬁe order or giving the
judgment referred to in Section 3600 or the court in wvhich

the guardianship or ccnservatorship proceeding is pending
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may, with or without notice, nmake an crder that all or
gart of the npnef Faid or to be paid to the guardian or
conservator under this stbdivision be deposited or
invested as provided in Section 2456.

{c) Upon ex parte petition of the guardian or
ccnservator or apon petition of any person interested in
the guardianship or ccnservatorship estate, the court
making the order or giving the judgment referred to in

Section 3600 nmay for good cause shown crder 4hat either or

both of the following:

A1) ZThat all or part of the remaining balance of
money not become a pért of the guardiancship or
conservatorship estate and instead_be deposited in a bank
in this state or im a trust company authorized to transact
3 trust business in this state or invested in an account
in an insusred saviqgs and loan association or in shares of
an insured credit uhicn or in a single-premiﬁu deferred
anpuity, subject to withdrawal only upon auvthorization of
the court.

(2) If there is a gquardianship of the estate of

the ginor, that all or part of the remaining balance of

goney o property not become a part of the guardianship

estate and instead be transferred to a custodian for the

benefit of the mimor under the California Uniform
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Iransfers to HMinors Ack, Part 9 (conmmencing with Section

3500) .
{(d) - If the petition is by a person cther than

the guardian”dr conservator, notice”of hearing drn a
petition under 4kis subdivision {¢} shall be given for the
pericd amd in the marper provided in Chapter 3 (comménciag

with Section 1460) of Part 1.

(:E%T)_f‘~—#ﬂ__—__—EEE:*B. Section 3611 of the Probate Code is

apended to read:
| 3€611. In any case described in Section 3610;
the court making the order or giving the judgment referred
to in Section 3600 shall order any one or more of the
follouwings
{a) That a guardian of the estate or conservator
of the estate be appointed and that the rermaining balance
" of the money and othe: property be paid or delivered to
the perscn so appointed.
(b) That the remaining balance of any ncney paid
‘or to be paid be deposited in a bank io this state or in a
trust company authorized to transact a trust business in
this state or invested in an account in an insured savings

and loan associaticn or in shares of an insured credit

anion Or in a single-premium deferred annuity, subject to.
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¥ithdrawval only upon the authorization of the cohrt, and
that the remaining balance of any other property delivered
or to be delivered be held on such conditions as the court
determines to be in the best interest of the minor or
incompetent person.

{c) If the remaining balance of the money angd
other property to be paid or delivered does not exceed
tventy thousand dollars (3$20,000) in value, that all or
any part of the money and other property be held on such
cther conditions as the court in its discretion determines
to be in the best interest of the minor or incompetent
perscn. |

{3) If the remaining balance of the money and
cther property to Le raid or delivered does not exceed
five thousand dollars ($5,000) in value and is to be paid
or delivered for the kenefit of a minor, that all or any
part of the money and the other propercty be paid or
delivered to a parent of the minor, without bond, upon the
terms and vnder the cenditiorns specified in Article 1

{ccmxencing with Section 3400) of Chapter 2.

fe} If the remaining balance of the mopey or

W R i by ey vt e  EmGvi  meam

ST MR W e e Wi

delivered for the berefit of the minor, that all or part

of the vorey or other preperty be transferred to a
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castodian for the benefit of the ninor under the

California Oniform Transfers to Minors Act, Part 9

{conwencing with Section 3900).

(fi:} SEC.ﬁk. Part 9 ({(commencing with Section 3%00)

is added to Division & of the Probate Code, to read:
PERT 9. CALIFORNIA UHIFORH TRBANSFERS TO HIHORS ACY

3960.‘ This part may be cited as the ¥California
Uniform Iransfers to Hinors Act.”

3901. In this part:

{a) "Adult" means an individual who has attained
the age of 21 years.

{b} vBenefit plan® means an employer's plan for
the benefit of an employee or partner.

(c) YBroker" meaas a person lavfully engaged in
.the husiness of effecting transactions in sécutities or
comngdities for the person's ovwn account or for the
account of others.

{(d) “Conssrvator® means a person appointed or

gqualified by a court to act as general, linited, or ’_____52,»”

temporary guardian of a pipor's properthTEE—a person

legally acthorized to perform substantially the sane

t
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functicns.

(e) "Court® means the superior court.

(f) "Custodial property®™ seans (1) any interest
in property transferred to a custodian under this part and
(2) the income from and proceeds of that interest in
property.

{g) "Custodian® reans a person so designated
under Section 3209 or a successor or substitute custodian
designated under Section 3918.

(h) ¥Financial institution™ means a bank, trast

- Coppany, savings institution, or credit union, chartered
and supervised under‘State or federal law or an industrial
loarn company licensed and supervised under the lavs of
this state.

{1) "Legal representative™ means an individual's
Fersonal representative or coanservator.

(3) "Hembér of the nminor's family" means the
minort's parent, stepparent, spouse, grandparent, brother,
~sister, uncle, or aunt, whether of the whole or half blood

or by adoption.

(K} "Binor®™ neans an individual who has not
attained the age of 21 years.

(1) "Person" means an individual, corporation,

organization, or other legal entity.

P
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{2) ®Personal representative" means an executor,
admipistrator, successor perscnal representative, or
special administrator of a decedent's estate or a person
legally authorized to perform substantially the sane
functicns. |

{n} ®State"™ includes any state of the United
States, the Cistrict c¢f Columkia, the Conrconuealth of
Puertoc Rico, and any territory or possession subject to
the legislative authority of the United States.

(o) "Iransfer" peans a transaction that creates
custcdial property under Section 33909.

{p) "Transferor™ neans a person who nakes a
traﬁsfer under this part.

{q) ®TIrust company™ ceans a financiél
institution, corporation, or other légal entity,
authorized to exercise general trust povwers.

3502. {i) This part applies to a transfer that
rcfers to this part in the designation under subdivision
{a} of Section 3909 ty which the transfer is pade if at
the tieme of the transfer, the tramnsferor, the minor, or

' the custodian is a resident of this state or the custedial
property is located in this state. The custedianship so
created remains subject to this part despite a subsequent

change in residence of a transferor, the pinor, or the
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custodian, or the remcval of custodial property from this
state.

(b) A person designated as custodian under this
part is subject to personal jurisdiction in this state
with respect to any watter relating to the custodianship.

{c) A transfer that purports to be made and
vhich is valid under the Uniform fransfers to Einors Act,
the Uniform Gifts to PMinors Act, or & substantially
similar act, of ancther state is governed by the law of
the designated state and may be executed and is
enforceable in this state if at the tice of the transfer,
the transferor, the Binor, or the custodian is a resident
of the designated state or the custodial property is

located in the designated statc.

01371 : gu00hL 14:54
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3903. {a) A person having the right to designate the
reciplent cf property transferable upon the occurrance
of a'future event pay revccably noninate a custodian to
receive the rroperty for a winor teneficiary upon the
occurrcnce of the event by naping the custodian folloved
in substance by the words: “as custodian for
under the California

!name of minor)
Urniforp Transfers to Mincors Act.®
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The nomination may nate one Or more persons as substitute
custodians to vhon the property must be transferrced, in
the order pamed, if the first norinated custodian dies
before the transfer cr is unable, declines, or is
ineligible to serve. The pomipatiocn may be made in a will,
a trust, a deed, an instrument exercising a power of
appointrent, or 'in a writing designating a beneficiary of
contractual rights whicﬁ is registered with or delivered
to the payor, issver, or other obligor of the contractual
rights.

{by 2 custodian noninated under this section
must be a person to whos a transfer of property of that
kind ray be made under subdivision (a) of Section 3903.

{c) The pomination of a custodian under this
seétion does not create custodial property until the
nomipating instrumeﬁt becones irrevocable or a transfer to
the noninated custodian is completed under Section 3909.
Unicss thke noninaticn of a custodian has been revoked,
upon the occurrence of the future event, the custodianship
beconres effective, and the custodian shall énforce a
transfer of the custcdial property pursuant to Section
3909.

3904. A person nay make a transfer by
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irrevocable gift to, or the irrevocable exercise of a
power of appointment in favor of, a custodian for the
tenefit of a minor pursuant to Section 3909.

3905. (a) A personal representative or trustee
ray make an irrevocable transfer pursuant to 5ection‘3909
to a custodian for the benefit of a minor as authorized in
the governing will or trust.

{b) If the testator or settlor has noninated a
custgdian under Section 3303 to receive the custodial
preperty, the transfer shall bte rade to that person.

{c) If the testator or settlor has not nominated

NN

ncpinated as custodian die before the trans{fﬂ:; are bgsw”

a custodian under Section 3903, or all persons so
4
unable, decline, or are ineligible to serve, the personal
representative or the trustee, as the case may be, shall
designate the custodian from arong those eligible to serve
as custodian for préperty of that kind under subdivision
{a) of Section 3909.
3906. ({a) Subject to subdivision (¢), a
personal representative or trustee may rake an irrevocable
transfer to another adult or trast coapany as custodian
for the benefit of a mincr pursuant to Section 3903, in

the absence of a will or under a will or trust that does

not contain an authorization to do so.
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KN

{b} Subject to subdivision (c), a conservator
ﬁay make an irrevocable transfer to another adult or trust
company as custodian for the benefit of the uminor pursuant
to Section 3909.

{¢) & transfer under subdivision (a) or (b} may
be made only if all of the following reguirements are
satisfieds |

(1) The personal representative, trustee, or
censervater coansiders the transfer to be in the best
interest of the pinor.

{2) The tracsfer is not prohibited by or

. Aincopsistent with provisions of the aprlicable will, trust

. ~ '.
4 o

agreerent, or other governing instrunent.

(jj The traosfer is aunthorized by the court if
it exceeds ten thousand dollars (310,000) in value.

3907. (a) subject to subdivisions (b) and (¢},
a person not sebject to Section 3905 or 3906 who holds
property cf, or ce¢cs a liquidated debt to, a nminor not
having a conservator ray make an irrevocable transfer to a
custeodian for the benefit of the minor pursvanmt to Section
3c809.

(b} If a person having the right tec do so under
Section 3903 has noninated a custodian wnder that section

to receive the custodial property, the transfer shall be

£
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cade to that person. -

{¢)- If no custodian has been norinated under
Section 3903, or all persons so nominated as custodian die
before the transfer or are unable, decline, or are
ineligible to serve, a transfer under this section ray bhe
pade to an adult eenber of the minor's farmily or to a
trust company unless the property exceeds ten thousand
dollars {$10,000) ip valuea. _

3%08. A Efitten acknowledgnent of delivecy by a
custodian constitutes a sufficient receipt and discharge
for custodial property transferred to the custodian
pursuvant to this part.

3909. {a}) Custodial property is createdrand a
transfer is rade whenever any of the folloving occurs:

(1) Ar vuncertificated security or a certificated

security in registered form is either:
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{&) Registered in the name of the transferor, an adult
other tban the transferor, or a trust ccspany, fcllowed
in substance by the wordss f#as custcdian for

under the California Uniform

{hazme of minor)
Transfers to Minors Act."

(8) Delivered if in certificated ferm, or any document
pecessary for the transfer of an uncertificated security
is delivered, together with any necessary endorsenment to
an adult other than the transferor or to a trust company
as custodian, accompanied by an instrument in substantially
the fcrp set forth in sutdivision (b).

{2) Honey is paid or delivered to a broker or financial
institution for credit to an account in the name of the
transferor, an adult other than the transferor, or a trust
conpany, followed in substance by the words: Yas custodian
for under the

(name of nminor)
California Uniform Transfers to Mipocrs Act."™

{3) 1he ovwnership of a life or endovment insurance policy
or annuity contract is either:

() Eegistered with the issuer in the nace of the
traunsferor, an adult other than the trausferor, or a trust
compauny, folloved in substance by the vords: Pas custiocdian
for under the

fname of rinor)
California Uniform Transfers to Hinors Act.®

(E) Assigned in a2 writicg delivered to an adult other than
the transferor or to a trust company vhose naee in the
assignrent is followed in substance by the words: "as
custodian for under the

{name of ninocr)
California Uniform dTransfers to Hinors Act.®

{4) Au irrevocable exercise of a power of appointment or
ap irrevocable present right to future payment under a
contract is the subject of a written notification delivered
to the payor, issuer, or other obligor that the right is
transferred to the tramsferor, an adult other than the
transferor, or a trust corpany, vhose nage in the
notification is followed in substance by the words: Mas
custodian for under the

{nave of ninor)
California Uniform Transfers to Minors Act."

{5) 2n interest in real property is recorded in the
rape of the transferor, an adult other than the traunsferor,
or a trust company, followed in substance bty the words:

"as custodian for under the
(name of miuncr)
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California Uniform Transfers to HMinors Act.®

{6) A certificate of title issued by a department or
agency of a state or of the United States which evidences
title to tangible personal propecty is either:

{A}) Issued in the name cf the transferor, an adult
other than the transferor, or a trust conopany, followed in
substance by the words: T"as custodian for

under the California Uniform

(rage of einor)
1ransfers to Hinors Act.™
{B) Lelivered tc an adult other than the transferor or
to a trust company, endorsed to that person followed in
substance by the words: t“as custodian for
uender the California Uniforn

(nage of minor)
Iransfers to Pinors Act."®
{7) An interest in any property not described in

paragraphs (1} through {6) is transferrced to an adult
other than the transferor or to a trust company by a written 53{7
instrument in substantially the fornf{in suldivision (D} {%rfﬁ

(b} Zn instruzent in the following form satisfies the
requirenents of subparagraph (A) of paragraph (1) and
paragraph (7) of subdivision (a):

i, : NTERNSFER UNDER THE CALIFORRIA
UNIPOPH TRANSFEES TO NIKGRS 2CT

I,

{name of transfercr or name and representative
capacity if a fiduciary)
hereby transfer to ; as custodian for
(nane of custodian)
under the California

{nane of minor}
Uniform Iransfers to Minors Act, the following:
finsert a description of the custodial property sufficient
to identify it).

fated:
{Signature) L
L acknowleges receipt offabove
&\uﬁ l {(naze of custodian)
\Ef{’ under the California Uniform Transfers to Minors Act.
Cated:

d'escr—?éeo( abore ae
foy The miner namedd

f}_{e f,.gfadril?

cusf'OG’[’W
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(Signature of Custodian)
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{c) A transferor shall place the custodian in

contrel of the custodial property as soon as practicable.

3910- A transfer pmay be nmade only for one zminor,
and only one person may be the custodian. 2ll custodial
property held under this part by the sase custodian for
.the benefit of the saee minor constitutes a single
custpdianship.

3911. (a) The wvalidity of a transfer made in a
manner prescribed in_this part is not affected by any of
the following:

{1) Failure of the transferor to comply with .
subdivision {c} of Sectiom 39G9.

{2} besignation of an ineligihle custodian,
except designation of the transferor ian the case of
property for vhich the transferor is inelitible to serve
as custodian under subdivision {a) of Section 3909.

{3) Death or incapacity of a person nominated
under Section 3903 or designated under Section 3909 as
custodian or the disclainer of the office by that person.

{b} 2 transfer made pursuant to Section 3909 is
irrevocable, and the custcdial property is indefeasibly

vested in the minor, but the custodian has all the rights,
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powers, duties, and authority provided im this part, and
neither the minor nor the minor?’s legal representative has
any right, pover, duty, or authority with resgect to tﬁe
custodial property except as provided in this part.

{c) By pmaking a transfer, the transferor
incorporates in the disposition all the provisions of this
part and grants to the custodian, and to any third person
dealing with a person designated as custodian, the
respective povers, rights, a;E ipnunities provided in this

part.

3%12. (a) A custodian shall do all of the
follcuing: -

{1} Take centrol of custodial property.

{2} Begister or record title to custodial
property if appropriate.

{3) Colleét, hold, manaqe, invest, and reinvest
custodial property.

(b} In dealing with custodial property, a
custodian shall observe the standard of care that would bhe
observed by a prudent person dealing with property of
anccher and is not limited by any other statute
restricting investnents by fiduciaries. If a custodian
has a special skill or expertise or is named custodian on

the Lkasis of representations of a special skill or
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expertise, the custodian shall use that skill or expertise.

However, a custodian, in the custodian's discretion and

withont liability to the minor or the minor's estate, pay

retain any custodial property received fror a transferor.
{c) A custndian pay invest in or pay preniums on

life insurance or endcwnent peolicies on.(1} the life of

the minor orly if the minor or the minor's estate is the

sole bkeneficiary or (2} f%e life of another persen in wvhon

the mipor has an insurable interest only to the extent

that the einor, the minort's estate, or the custedian in

the capacity of custodian, is the irrevocable keneficiary.

/ -
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(d) 3 custcdian at all times shall kecep custodial
property separate and distinct from all other property
in a wanner suvfficjient to identify it clearly as custodial
rroperty of the minor. <(Custodial property consisting of an
?nnlvlﬁed interest is so identified if th: minor?s interest
iz held as a tenant in cormon and is fixed. <Custodial
property subject to recordation is so identified if it is
recoxrded, and custodial property subject to registration
is so identified if it is ecither registered, or held in an
account designated, in the name of the custodian, followed
in substance Ly the words: Yas a cucstodien for
under the California

.{name of minoxr)
Uniform dransfers to Kinors Act. W
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{e) A custodian shall keep records of all
transactions with resgect to custodial property, inclu
inforration necessary for the preparation of the minor
tax returns, aand shkall make them available for inspoct
at reasonable intervals by a parent or legal
representative of the einer or by the winor if the wnin
has attained the age ¢f 14 years.

3%973. ({a) & custodian, acting in a custodie

84004 14:54

AGE NHOD. 24

ding

3

jon

ar

1

capacity, has all the rights, povers, and authority over

custodial property that unmarried adult owners have ov
their ovn property, bét a custodian pay exercise those
rights, rovers, and avthority in that capacity only.
(b} This section does not relieve a custodia
from liability for breach of Section 3912.
3214. (a) & custodian may deliver or pay to
minor or expend for thke winor's benefit as puch of the

custodial properiy as the custodian considers advisabl

er

n

the

it

for the use and benefit of the minor, without court order

and without regard to (1) the duty or ability of the
custodian personally cr of any other perscn to support

mipnocr or {2) any other incone or property of the minor

the

which may be applicable or available for that purpose.

‘q?(ZﬂGn petition of an interested person or the m

inor
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if the mipor has attaioed the age of 14 years, the court
wmay crder the custodian to deliver or pay to tke minor or
expend for the miner's kenefit so much of the custodial
property as the court considers advisable for the use and
benefit bf the minor.

{c) A delivery, paynrent, or expenditure under
this section is in addition te, pot in substitution for,
and does not affect any obligation of a person to suopport

the rinor.

38915. (a) 2 custodian is entitled to
reinbursepent frer custodial property for reasonable
expenses incurred irn the performance of the custodian's
duties.

{b} Except for one who is a transferor under
Section 3904, a custcdian has a noncunulative election
during each calendar year to charge reasonable
compensation for services perforeed during that yearc.

{c) Except as provided in sukdivisicn {f} of
Section 3918, a custodian need not give a bond.

3916. A third person in good faith and without
céurt order way act op the instructions 0of, or oltherwvise
-deai with, auy person puerporting to make a transfer or
pucpcrting to act in the capacity of a custodian and, in

the absence of knowledege, is not responsible for
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deternining any of the following:
\ {a} The validity of the purported custodian's
designaticon.’ ‘

{b) The propriety of, or the anthority under
this part for, any act of the purported custodian.

{c) The validity or propriety under this pdrt of
any instrument or instructions executed or given either by
the person purporting to make a transfer ot by the
purported custodian.

{d) The propriety of the applicaticn of any

property of the minor delivered to the purported custodian.

3917. {2} 2 clair based on (1) a céntract
entered into by a custodian acting in a custodial capacity,
{2) an obligation arising fronm the ownership or control of
custodial property, or (3) a tort committed during thé
cnstodianship, may be asserted against the custodial
property by proceeding against the custodian in the
custcdial capacity, whether or not the custodiasn or the
minor is personaliy liable therefor.

{b) A cﬁstodian is not gersocnally liable for
either of the following:

{1} On a contract properly entered into in the

custocdial capacity unless the custodian fails to reveal



-
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that capacity and to identify the custodianship in the
contract.

{2) For an obligation arising froe control of
custodial property or for a tort committed during the
custodianship unless the custodian is personally at fault.

(c} A nipor is not personally liable for an
obligation arising from ownership of custodial property or
for a tort conmitted durirg the custodianship unless the
ripor is personally at fault.

3918. (a) B person nopinated under Section 3903
or designated under Section 3909 as custodian may decline
tc serve Ly delivering a valid disclaimer under:?ivision /X:
2.5 (commencing with Section 260) to the perscn ;ho nade
tbhe nomination or to the transferor or the transferor's
legal representative. If the event giving rise to a
transfer bas not occurred and no substitute custodian able,
willing, and eligikle to serve was nocinated under Section
3903, the person vho rade the nominaticn nay snominhate a
substitute custodian under Sectiop 3903; otherwise the
transferor or the transferor's legal representative shall
designate a substitute custodian at the time c¢f the
transfer, in either case from among the persons eligible
to serve as custcdian for that kind of property under

subdivisicn (a) of Section 3909. The custodian so



01371 . 84004 1u:54%

RECORD 4 510 BF: RN 83 020674 PAGE NO. 238

designated has the rights of a successor custodian.

(b) A custodian at any time pay designate a
trust company or an adult other than a transferor under
Section 3904 as successor custodian by executing and
dating an instrument of designation before a subscribisng
vitness other than the successor. If the instrument of

_designaticn does not contain or is not accompanied by the
resignation of the custodian, the designation of the
successor does not take effect until the custodian resigns,
dies, hecomes incarpacitated, or is reroved. |

{c) A custodian may resign at any time by
deliveriﬁg vritten notice to the mipor if the minor has
attained the age of 14 years and to the successor
custodian and by delivering the custodial propercty to the
successor custodiane.

{d) If a custodian is ineligible, dies, or
becoces incapacitated without having effectively
designéted a successcor and the minor has attained the age
cf 14 years, the minor may designate as successor
custodian, in the manner prescribed in subdivision {b), an
adult meaber of the minort*s family, a conservator of the
minor, or a trust company. If the minor has not attained
the age of 14 years or fails to act within 60 days after

the ineligiblity, death, or incapacity, the conservator of
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the minor becomes successor custodian. If the minor has
no ccnservator or the conservator declines to act, the
transferor, the legal representative of the transfero or

of the custodian, CP an adult member of the aminor's family’

or any other interested person may petition the court to

designate a successor custodian.

{e} 2 custodian who declines to serve under
subdivision (a) or resigns under subdivision (c), or the
legal representative cf a deceased or incapacitated
custodian, as scon as practicable, shall put the custodial
property and records in the possession and ccntrol of the

. Successor custodian."Thé successor custodian by action
may enforce the obligation to deliver custodial property
and records and hecomes responsible for each iten as
recejved.

(£) A transferor, the legal representative of a
transferor, an adult gember of the minor's fanmily, a

guardian of the person of the minor, the conservator of

the pinor, or the ;I;;%D if the minor has attained the age
of 14 years, may petition the court to renove the
custodian for cause and to desigpate a successor custodian
other than a transferor under Section 3904 or to require

the custodian to give appropriate bond.

.3%919. ({a) & winor vho has attained the age of
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14 years, the minor's guardian of the person or legal
representative, an adult member of the minorts family, a
transferor, or a transferor®s legal representative may
petition the court for any of the followiungs

{1) An accounting by the custodian ¢r the
custodiants legal representative.

{2) 2 deterrination of respensiblity, as betseen‘
the custodial property and the custodian rerscnally, for
¢lairs against the custodial properiy tnless the
responsiblity has heen adjudicated in an action under
section 3917 to which the minor or the minor's legal
representative was a.party-

{b} A successor custodian ray petition the court
for an accounting by the predecessor custodian.

{c} The court, in a proceeding under this part
or in any other proceeding, may require or pereit the
custcdian or the custodian’s legal representative to
account.

(@) If a custodian is rewmoved under subdivision
{£) of Section 3918, the court skall require an accounting
and corder delivery of the custedial property and records
to the successor custodian and the execution ¢f all
instruments required for transfer of the custodial

Froperty.
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3920. 7The custodian shall transfer in an
appropriate manner the custodial property to the minor or
to the minort's estate upon the earlier of the following:

(a)} The minor's attainment of 21 years of age
wvith respect to custodial property transferred undecr
Section 3904 or 3905.

(b) The minor*s attainment of 18 years of age
vith respect to custodial progperty transferred under
Section 3906 or 3907.

{c} The minor's death.
———— .
392¥. This part aprlies to a transfer within
ke scope of Secticn 3902 made con or after January 1, 1985,
if either of the following requirenments is satisfieﬂ:

{a} The transfer purports to have been nade
under the California Uniform Gifts to Minors Act.

{b) The instrument by which the transfer
purpcrts to have been made uses in subkstance the
desigpaticn 'as custcdian under the Uniforam Gifts to
Binors Act" or "“as custodian under the Uniforz Transfers
to Hinors Act® of any other state, and the application of
this part is necessary to validate the transfer.

392f. ({a) As used in this section, "California
Uniform Gifts to Minors Act™ means former Article 4§

{(compencing with Section 1154) of Chapter 3 of Title 4 of

84004 14:

54

31
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Part 4 of Division 2 of the Civil Code.

{b) Any transfer of custodial property as now
defined in this patrt rade before January 1, 1985, is
validated notwithstanding that there wvas no srecific
authority in the California Uniform Gifts to HMinors 2ct
for the coverage of custodial property cf that kind or fot
a transfer from that source at the time the transfer was
gpade.

{c} This part applies to all transfers made
hefore January 1, 1985, in a oanner and forn prescribed in
the california Uniforn Gifts to Hinors act, except insofar
as the application impairs constitutionally vested rights
or extends the duration of custodianships in existence on
Lecerter-31, 19314.[_?0‘5&787’ éj |

(d) To the extent that this part, by virtue of
subdivision (¢), does not apply to tranfers pade in a
panner prescribasd in the California Uniform Gifts to
Minors Act or to the povers, duties, and iwmnmunities
conferred by transfers in that manuver upon custodians and
persons dealing with custodians, the repeal of the
California Uniform Gifts to dinors Act does not affect
those transfers or those powers, duties, and immunities.

(::;—ﬂf”’”’#ﬂgagga). This part shall ke applied and construed

to effectuate its general purpose to sake uniform the law.
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with respect to the subject of this part among states

enacting it.

amnkgnded to read:

6245. The mandatory clauses of all california

statutody wills are as follows:

) INTESTATI® DISPOSITICN. If the stator has
not made an fective disposition of the re iduary estate,
the executor shall distribute it to the tdstator's heirs

at law, their identities and respective/shares to be
deternined according\to the laws of the State of

California in effect on\the date of the testatorts death

relating to intestate sucqifsio -

{b) POWEBS CF EX2GDMOR. (1) In addition to any

Fo¥ers now or hereafter cgnfenred upon executors by law,
including all powers gpanted under the Independent
Administration of Psfates Act, the\ixecutor shall have the

pover to: (A} sgdl estate assets atypublic or private

sale, for cashk’or on credit terms, (B) \leacse estate assets

withcut regtriction as to duration, and } invest any

surplus /Moneys of the estate in real or perasgnal property,
executor deems advisable.
{2) The executor may distribute estate

therwise distributatle to a mincr beneficiary to
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guardian of the aminor’s person or estate, (B) any adult

pecsch with whom the minor resides and who has thg care,

custody} or control of the minor, or ()} a custodian,

serviag

behalf of the minor under. the Uniform Transfers

Yo Minors t or the Uniform Gifts to Kingrs aAct of any

The executor is free of liakility and is

discharged fron an further accoun ablllty for

distributing assets n compllancg'ULth the provisions of

this paragraph. (//
{3) On any dis rlb ion of assets from the

estate, the executor chall ave the discretion to
partition, allot, and izﬁ_ribute the assets {A)} in kind;
including undivided intérests ig\fn asset or ia amy part

of it, or {B) partly/in cash and parctiy in kingd, or (<)

entirely in cash. Af a distributioh is keing made to more
than one beneficidry, the executor shall have the

discretion to distritute assets auvong :hem oD a pro rata

cr ncn-pro rafa basis, with the assetis v?lued as of the

date of digtribution.

(c) POWERS CF GUARDIAN. A guardian of the
pers norinated in the Califorpia statutory will shall
Ye the same authority with respect to the person’of the

vard as a parent having legal custody of a child would
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e. A guardian of the estate pominated in a California

statutory will shall have all of the povers conferred b
law. Al powvers granted to guardians in this paragragh
Ray be exelcised withcut courct auvthorization.

SE 9. Section 6246 of the Probate Cpde is

amended to read T
6246. n addition to the mandato clauses
contained in Sectioh 6245, the California Atatutory will
vith trust fore shall\alsoc incorporate the following
mandatory clauses:

(a} INEFFECTIVE\DISPOSITIgH. If, at the

termination of any trust crkated in the Califcrnia
statutory will with trust, th is no effective
dispesition of the revaining Ar st.assets, then the
trustce shall distribute tliose asiets to the testator's

then living heirs at lad, their ideatities and respective

shares to be determined as though the testator had died on

the date of the trusft's terpinaticn and wccording to the

laes of the Statg of California then in efXect relating to
intestate succession.
) POHERS CF TRUSTEE. (1) In additign to any
powers

ow or hereafter conferred upon trustees by law,

the frustee shall have all the powers listed in Secthon

11£0.2. The trustee may exercise those powers without



g137 84004 14:5u

BECORD # 610 BF: RHE 83 020674 PAGE X0. 36

couxt avthorization.
{2) In addition to the powvers grant in the

paragcaph, the trustee may:

) Hire and pay from the trust the fees of
/

investment adWsors, accountants, tax advisors, ageats,

attorneys, and othegr assistants for the administration of
A
the trust and for tha nmanagement of any tiust asset and
s

Ve
for any litigation affegting the. trust.

(38} On any dist ‘hutibn of assets from the trust,

the trustee shall have the A/scretion to partition, allot,

and distribute the assets,fi} in kind, including undivided

"
4
F

interests in an asset or in any rt of it, or (ii) partly
in cash and partly infkind, or {iii)} entirely in cash. 1If
.-'"

a distribution is belng made to more than one beneficiary,

the truster shall/;ave the discretiocn t\\dlstrihute assets

among them on a/pro rata or non-pro rata basis, with the

assets valued jas of the date of distribution.

the Uniform Gifts to Xinors Act of any state.
(3) The trustee is free of liability apd is
digcharged from any further accountability for

istributing assets in coaspliance with the provisions of
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\

this pa

£apha —
~{c) TROST ADMINISTRATIVE PRCYISIOHNS. The /‘W

f¢llowing provisions shall apply to any trost created by a /ﬂ

California statutory will with trust:

interests of trust beneficiaries a not

ransferakle by voluhtary or involuntary assignee or by

operaticon of law and shall be free from the claims of
creditors and from attachreht, execution, bagfkruptcy, or
other legal process to the fullk permissible by

lqu.

{2) The trustee is enti to reasonable

cqm;ensation for ordinary and i\nary senpvices, and

f¢r all services in ccnnection with the uplete or

ill uith 4rusts

S5EC. 10. Section 6340 of the Protate Code is
repealed.

6340+« & testaker ﬁaf devise securitiosy noneyy
+ife e endovgent peiiciesy afnuiiy seniracltsy real eskater

+angible personal pEGEertyy oF ny other £ype of prepestyr
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&6 these terps are defined or used ia the <Califernia
Yaifers 6ifts Lo HineEs A6ty HEdicle 4 {commencing with
Seetion 3154) of Chapter 3 of Title 4 of Par: 4 of
Bivieion ¥ of the Civil Codey to 2 pocser who is a aipor
a6 provided in £his chaptere

SEC. 11. Section 6341 of the Probate Code is
anended to read:

6341. If a testator®s will provides that

devised property shall be paid or delivered gr transfercred
to a custodian subject to the California Uniform Gifts to

Hinors Acty ald or the California Uniform Transfers to

- Ninors Act:

L -eree )

{a), All of the provisions of ihat aet the
3

California Uniform fransfers to Minors Act, Part

Jdccrrencing with Section 3900) of Division 4, including,
but not limited to, the definitions and the provisions
concexrning poxers, rights, and ioounities contained in
that act, are applicakle to the devise during the period

prior to distribution of the property.

(b} ﬁg the person named as




-
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fc) The executor ot administrator of the

testator's estate, vpon entry of an order for distribution,

o

shall make distributicn pursuant to the order for

distribution by transferring the devised prorexrty in the

form and manner provided by the California Uniform

Transfers to Minors Act.

e i e

[} If a vacancy in the custcdianship exists
full

prior to distrikuvtion of the devised property by the

executer or adpinistrator, a successor custodian shall be

apreinted for any uwndistributed property in the manner

provided by the Califcrnia Upniform Transfers to Hinors

Wy

Act. c

SEC. 12. Section 6342 of the Probate Code is
repealed.

63ide She devise under £ids chapter shall he
aade o 3 designated adult peEsen of 2 trust SOBpReY
quatified +to 4o business ipn this state wiih £he sworpdsy in
suketancey las custedian for {pave of pinor) unders ihe
Ea%iie@aia niforu Gifis 40 Hinere dudclU Pailure +o aane
a gualified Gustedian doos nei inpvalidate the devise as a2
device persitied by 4his chapters X variation 4im 4the
iefééag of the deviece £Ffop the verding set fosth is this
seetien shail be discregarded if the testaterls iantent o

make @ devise patsuast o this chapiter appeass fren +he
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w1l as a whole op £rem the wesdimg of the dewises

SEC. 13. Section 6343 of the Probate Code is
regealed.

343> Halees the wild E%@&E&f.fegﬁifeﬁ
pithefwisey & devise which does not gemply with Hhe
provisione of Seehions 6340y £341, and 6342y oF & devinod
te a percon #ho becenes an aduld prier e the eosder £or
digtrikutiony shall be dconed €8 dbe 3 dircet dovise to
+he perses naned a5 tho nineor £fof #hon the prepesty ¥35 Ee
e heddw

SEC. 14. Section 6344 of the Probate Ceode is
regealed.

£344~ IT£ a testater provides for a devise teo-be
paid er delivered as frovided iﬂl%héﬁ chaptesy the
giocuter oF adninistrater of the %esté%efis estatey BP9R
eatey of an ordes fof distributieny chall pake
distribution pussvast to the order for disteibution by
tEansfereing the dewiced propersy +h the form and sanpeE
provided by the Galifernia Onifecm Gifts o Hinors Aetw

SEC. 15. Section 6346 cf the Probate Code is
rerealed.

£346» I£ a vacaney ie the ceustodianship exists
pEios to £u4dl disteibutien ef -the devised propesty hHy +he

c#ccuter of 24ministEatory @ SUGGESS50E custedian shatl be
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appeinted for ony undisteibubed property in €he mamner
$rov3ded by ithe Califernia Buiform 6ifts to Hinors Aets

SEC. 16. Section 6348 of the Probate Code is
amended to read: |

6348. Until distribution of the property
pur%uant to an order for distributicn is comrleted, the
court inm which adeministration of the estate of the
testator is pending has exclusive jurisdicticn over all
proceedings and matters concerning undistributed property,
ircluding, but not lizited to, the appointment,
declination, resignation, removal, bonding, and
compensation of, and the delivery or transfer of the
undistributed property to, a custodian. After
distribution of any piroperty is completed, the court has
no further jurisdicticn over the distributed property and

the property shall be held subject to the California

7 €.
Dniforn 64£&s Trapsfers to Hinors Act inuihe_sa%efﬁginae ()Q
bt a-bdlE s vifers i

as—rf—Tt—im= ifetine gife.,

SEC. 17. Section 6349 of the Probate Code is
anended to read:

6349. {a) This chapter shall not be construed
as providing an exclusive method for paking devises to or

for the benefit of minors. ' 45:21‘

(b) Bottring in this charter
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any provision of the california Upiform Transfers

& 18

Minors Act, Part 9 ({commencing with Section 3900)

-r

Livision 4.




INSERT 1 ON PAGE 4

SEC. 5. Section 3412 of the Probate Code is amended to read:

3412. If the minor has a guardian of the estate and the
sole asset of the guardianship estate is money, the court may
order that the guardianship of the estate be terminated and,
if the court so orders, the court in its discretion shall also
order any one or more of the following:

(a) That the money be deposited in a bank in this state
or a trust company authorized to transact a trust business
in this state or invested in an account in an insured savmgs
and loan association or in shares of an insured credit union
or in a single-premium deferred annuity, subject to
withdrawal only upon authorizaticn of the court.

(b) That all or any part of the money be transferred to a custodian
for the benefit of the minor under the California Uniform Transfers to
Minors Act, Parf?i (commencing with Section 3900).

€03

£e) If the money of the guardidnship estate does not
exceed twenty thousand dollars ($20,000), that the money
be held on such other conditions as the court in its
discretion determines to be in the best interests of the
minor.
- £e}
. (d) If the money of the guardianship estate does not
~ exceed five thousand dollars ($5,000), that all or any part of
the money be paid to a parent of the minor, without bond,
upon the terms and under the conditions specified in
- Article 1 (commencing with Section 3400).

- S8EC. 6. Section 3413 of the Probate Code is amended to read:

3413. If the minor has no guardian of the estate and

there is money belonging to the minor, the court may order
that a guardian of the estate be appointed and that the
money be paid to the guardian or the court may order any
one or more of the following:

{a) That the money be deposited in a bank in this state
or in a trust company authorized to transact a trust business
in this state or invested in an account in an insured savings
and loan association or in shares of an insured credit union
or in a single-premium deferred annuity, subject to
withdrawal only upon authorization of the court.

{(b) That all or any part of the money be transferred to a custodian
for the benefit g£ the minor under the California Uniform Transfers to
Minors Act, Part 9 (commencing with Section 3900).

by

£c) If the money belonging to the minor does not exceed

twenty thousand dollars ($20,000), that the money be held
on such other conditions as the court in its discretion
determines to be in the best interests of the minor.




£e}

(d) If the money belonging to the minor does not exceed

five thousand dollars ($5,000), that all or any part of the
money be paid to a parent of the minor, without bond, upon
the terms and under the conditions specified in Arxticle 1
(commencing with Section 3400}.



INSERT 2 — ADDITION ON PAGE 21 TO SECTION 3911

{(d) A person is not precluded from belng a custodian for a minor
under this part with respect to some property because the person is a
conservator of the minor with respect to other property.

{e) A person who 1s the conservator of the minor is not precluded
from being a custodian for a minor under this part because the custodial
property has or will be transferred to the custodian from the guardianship
estate of the minor. In such case, for the purposes of Section 3909,
the custodian shall be deemed to be "an adult other than the transferor."

(f) In the cases described in subdivisions (d) and {e), with respect
to the property transferred to the custodian, this part applies to the
extent it would apply if the person to whom the custodial property is

transferred were not and had not been a conservator of the minor.



INSERT 3 - ADDITION ON PAGE 25 TO SECTION 3914

(d) In lieu of the powers and duties described in subdivision {(a),
a transferor who 1s also the custodian may elect to govern his or her
custodial powers and duties under this subdivision. If such election is
made, the custodian shall not pay over to the minor for expenditure by
the minor, nor expend for the minor’s use or benefit, any part of the
custodial property for any purpose prior to the time specified in Section
3920, except by order of the court upon a showing that the expenditure
is necessary for the support, maintenance, or education of the minor.
When the powers and duties of the custodian are governed by this subdivision,
the transferor-custodian shall file with the clerk of the court a declara-
tion In substantially the following form:

Declaration Under the California
Uniform Transfers to Minors Act

I, , as
{Name of transferor-custodian)
custodian for under the California
{(Name of minor)
Uniform Transfers to Minors Act, hereby irrevocably elect to be governed
under subdivision (d) of Section 3914 of the Probate Code in my custodial
capacity over the following described property

(Description of custodial property)

I declare under penalty of perjury that the foregoing is true and
correct.

Dated: . 19

{Signature of transferor—custodian)



INSERT 4 ~ ADDITION ON PAGE 29 TO SECTION 3918

{g) Upon the filing of a petition under subdivision {d) or (f), the
court shall grant an order, directed to the persons and returmable on
such notice as the court may require, to show cause why the relief
prayed for in the petition should not be granted and, iIn due course,
grant such relief as the court finds to be in the best interests of the

minor.



INSERT 5 - ADDITION ON PAGE 31

3921. Subject to the power of the court to transfer actions and
proceedings as provided in the Code of Civil Procedure, a petition filed
under this part shall be heard and proceedings therecn held in the
superior court in the proper county, which shall be determined as follows:

{a) If the minor resides in this state, in either of the following
counties:

(1) Where the minor resides.

(2) Where the custodian resides.

(b) If the minor does not reside within this state, in any of the
following counties:

(1) Where the transferor resides.

{(2) Where the custodian resides.

(3) Where the estate of a deceased or legally incapacitated custedian
is being administered.

(4) Where a parent of the minor resides.

(¢) If neither the minor, nor the transferor, nor any parent
resides within this state, and no estate of a deceased or legally
incapacitated custodian is being administered within this state, in any

county.



INSERT 6 ON PAGE 32 ~ ADDITION TO SUBDIVISION (C)
OF SECTION 3922 - RENUMBERED AS 3923

Sections 3901 and 3920 with respect to the age of a minor for whom
custodial property is held under this part do not apply to custodial
property held in a custodianship that terminated because of the minor's
attainment of the age of 18 years after March 7, 1973, and before January
1, 1985,



INSERT 7 ON PAGE 33 -~ ADDS NEW SECTION 3925

3925. This part shall not be construed as providing an exclusive

method for making gifts or other transfers to minors.



